



eBay Inc. (eBay) appreciates this opportunity to comment on version 2 of the Draft Applicant Guidebook (DAG) for the new generic Top Level Domain process.  
The “Overarching Issues” 

Following the receipt of public comments on version 1 of the DAG, ICANN staff identified four “overarching issues” which must be addressed before the new gTLD process can proceed.  As capsulized in a recent announcement, these four issues are:

· Trademark Protection 

· TLD Demand and Economic Analysis 

· Security and Stability: Root Zone Scaling 

· Potential for Malicious Conduct 

eBay commends ICANN for this recognition that critical questions remain unresolved.  We urge ICANN to identify these more clearly as “threshold issues” and to state more explicitly that resolution of them is a prerequisite to any new gTLD rollout.  

We also urge ICANN to identify and announce as soon as possible a strategy for addressing each of these “overarching issues.”  Thus far this has been done mostly with regard to the first issue, with the creation of an “Implementation Recommendation Team” to propose concrete solutions for community consideration.  eBay looks forward to reviewing the important work of this IRT, beginning with its draft report due April 24.  Accordingly, although we continue to think that trademark issues are among the most important needs to be addressed for a successful new gTLD launch, we will not comment extensively on those issues in this submission.  
The other three identified “overarching issues” are also extremely important.  We believe the second issue may have been misleadingly labeled.  Economic analysis should not be confined to the issue of predicting TLD demand, but rather to identifying, through analysis of available data, how the new gTLD rollout can be implemented in a way that maximizes competition and increased choice for consumers.  One aspect of this, of course, is to minimize risks of harmful consumer confusion, through a sound approach to protection of trademarks.  Another aspect is to reduce the risks that, as a result of the new gTLD rollout, consumers will be vulnerable to malicious behaviors such as phishing attacks and malware download schemes.  In addition, a sound economic analysis can also identify those areas where new TLDs are most likely to meet demonstrated unmet consumer needs.  A comprehensive analysis of the market for gTLD registrations –as requested by the ICANN Board back in 2006, but never commissioned by the staff --  is needed before the new gTLD launch proceeds.  

eBay looks forward to learning more about how ICANN plans to address the third and fourth “overarching issues.”  Our companies have considerable expertise and experience regarding security and stability issues, and especially with regard to the fight against phishing and other online misconduct, fraud and criminal behavior.  We hope that ICANN’s approach to these issues will be outward-facing and will take advantage of the considerable community resources available.  We commend ICANN for reaching out to the Anti-Phishing Working Group for its assessment of the risks of increased criminal abuse in the new gTLDs and how this risk might best be mitigated.  This is a good first step.
Other Issues of Concern 

In our submission on DAG v.1, we identified two overarching issues of our own:  transparency and flexibility.  We are disappointed that few changes were made in the DAG in response to these concerns.  
For example, with regard to transparency, we recommended in our earlier submission that the identities of evaluators be disclosed to applicants, for the purpose of lodging objections on the grounds of bias or conflict.  The ICANN staff’s analysis of the public comments listed this among a series of “good questions and comments that ICANN takes very seriously,” but no change was made in version 2 of the DAG.  We urge that this question be revisited.  
Similarly, on the issue of flexibility to allow conflicting applications to be resolved through joint ventures or similar collaborations, version 2 (page 4-5 of the redline text) is confusing, stating that “joint ventures may result from self-resolution of string contention by applicants,” but that “an applicant may not resolve string contention … by replacing itself with a joint venture,” and that “combinations of applicants to resolve contention” would necessitate delays for re-evaluation.  ICANN should replace these confusing formulations with a clear statement favoring resolution of string contention through the formation of joint ventures or similar vehicles by contending applicants.  
Comments on Draft Registry Agreement (v.2)

We note that version 2 of the DAG includes, in section 2.8 of the draft registry agreement, a new provision allowing new registries to use “affiliates” that are ICANN-accredited registrars to handle up to 100,000 registrations in the new gTLD operated by that registry. However, because the key term “affiliates” is nowhere defined, the impact of this provision remains highly uncertain.  A definition should be included. We also question why ICANN would allow any and all registries to use an “affiliated” registrar, rather than restricting this privilege to those registries operating under highly restrictive registration policies (including, but not necessarily limited to, the so-called “single owner TLDs” described in last year’s CRAI report).  
Furthermore, we are disappointed that ICANN has taken no steps toward allowing new registries, under appropriately defined circumstances,  to enter into exclusive arrangements with one or more existing accredited registrars to handle the registration process.  Such treatment would be particularly appropriate for registries set up to accommodate only registrations by a single company (or its employees, suppliers and the like), or for other highly specialized registries, or those in which registration rules are especially restrictive.  Allowing a registry operator to create or acquire, as an “affiliate,” an accredited registrar of its own is not a substitute for allowing exclusive arrangements in these circumstances.  As in our December 2008 comments, we urge ICANN to consider such a relaxation of the non-discrimination rule applicable to registry-registrar relations, and to explain its reasons if it chooses to reject this proposal.  

 We also urge ICANN to spell out more clearly the circumstances under which, pursuant to section 6.4 of the agreement, registries will be obligated to bear the burden of collecting variable accreditation fees from registrars and remitting those fees to ICANN, and in general to provide a clearer explanation of the fees to be charged new registry operators.   
One striking and unexplained asymmetry in the draft registry agreement is that there is no provision for termination of the agreement by the registry operator under any circumstances. At a minimum, this right ought to be recognized in three situations: at the end of the 10-year term; after an uncured material and fundamental breach by ICANN of its obligations under Article 3; and after a material change to the agreement which the registry operator has sought unsuccessfully to disapprove in accordance with Section 7.2   In the last case, the need to allow the operator to free itself from requirements that it has never agreed to is particularly compelling, because there is no obligation in the agreement for ICANN to indemnify the registry operator against any liability it may incur to third parties as a result of this new requirement (or, indeed, under any other circumstances). Of course, whenever the registry operator is authorized to terminate the agreement, this right should be subject to transitional measures to protect the legitimate interests of existing third-party registrants in the TLD.   
Section 4.4 of the draft agreement clearly contemplates that whenever termination occurs, a “successor registry authority … may be designated for the TLD,” presumably by ICANN.  This would not be appropriate when a TLD is dedicated to a single company or its employees, especially if the TLD string represents the company’s name or brand.  It should be clarified that in this circumstance, no successor registry authority may be designated without the consent of the terminating operator.  (While measures to protect the interests of third-party registrants should apply in this situation as well, ordinarily there would be no such registrants not under the control of the terminating operator of such a “corporate TLD.”)   
Section 8.4 of the draft agreement continues to provide that whenever a change of ownership or control of a registry operator occurs, ICANN is entitled to nothing more than ten days’ notice.  Although the ICANN staff has already rejected the suggestion that this provision be modified, see pages 139-140 of ICANN Analysis of Comments on DAG v.1, eBay urges that that rejection be revisited.  The entire apparatus of evaluation and vetting of registry operator applicants would be rendered worthless if an applicant found to be qualified could, as soon as the TLD is delegated to it, flip the franchise to a buyer that would not have qualified on its own.  We also note that the amendments to the Registrar Accreditation Agreement now before the ICANN board for approval (section 5.9.2) require the new owner of an accredited registrar to certify that it fulfills all applicable accreditation criteria, and authorize ICANN to demand additional information to establish such compliance.  ICANN should explain why the public should not enjoy at least the same protections, if not more, in the case of change of control or ownership of a registry operator.   

Finally, we reiterate that ICANN must reverse its completely unexplained decision (reflected in specification 4 of the draft registry agreement, unchanged from v.1) to allow even so-called thick registries, which collect extensive contact data from registrants via registrars, to withhold nearly all that data from their publicly accessible Whois services.  This omission of a “thick Whois” requirement that has been imposed on virtually every new gTLD recognized by ICANN throughout its history will have a detrimental impact, not only on enforcement of trademarks, but also on a wide range of efforts to protect consumers from phishing and other malicious behaviors in the new gTLDs.   The rollback on registry Whois obligations is unjustified and should be eliminated.  

Respectfully submitted,    

Mike Yaghmai

Senior Director & Counsel - Intellectual Property 

eBay Inc 
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