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Register.com submits these comments to the Draft Applicant Guidebook, Version 2. These comments address specific issues relating to the Vertical Separation and Non-Discrimination provisions in the Proposed Draft New GTLD Agreement.  

Introduction
We commend ICANN for the work it has done incorporating the findings of the CRA Report and the comments of the community on the issue of Vertical Separation of Registries and Registrars.  In general, we believe allowing an affiliate of a gTLD registry to be a registrar for such TLD until 100,000 domains have been registered is a compromise that protects a competitive marketplace while addressing the legitimate concerns of new registries and single organization TLDs. 
While we support this proposal, we also believe that the language in Section 2.8 of the Draft New GTLD Agreement needs to be strengthened to maintain adequate market protections. Specifically, we believe the principles of Non-Discrimination and Vertical Separation must be clarified to prevent market participants from taking advantage of loopholes that would contravene the intent of such principles.
In these comments we will first discuss generally the intent of the Vertical Separation and Non-Discrimination provisions, we will then give examples of how motivated registries and registrars can circumvent these rules in their current form and finally we make some simple proposals that would strengthen these rules to protect their purpose.
1. The Intent Of The Vertical Separation And Non-Discrimination Clauses Is To Maintain A Competitive Domain Name Marketplace Through Fair Competition Among Registrars.
The Vertical Separation and Non-Discrimination provisions are intended to maintain fair competition amongst registrars by preventing any specific registrar (including a registrar affiliated with a registry) from receiving an unfair competitive advantage in its relations with a registry. The Vertical Separation clause is an extension of the Non-Discrimination Clause: it is an acknowledgement that an affiliated registrar has a de facto advantage over other registrars and thus an inherent discrimination would take place against all other registrars. There are multiple forms of discrimination that these rules protect against, some of which were identified in the CRA Report:

· Affiliated entities have a reduced true cost for each registration because the registry fee is not fully realized.  This allows the affiliated registrar to sustain lower prices, or spend more on bundled services or marketing than other registrars, potentially forcing competitors out of the market.

· An affiliated registrar would have de facto better access to registry systems, deleted names and operation support. Similar to the above this would allow the affiliated registrar to receive additional benefits that are not available to competitors which the affiliated registrar could pass on to its customers.
· A registry could institute registrar requirements which on their face do not discriminate, but which in execution make it difficult for all but the affiliated registrars from obtaining approval. For example overly complex API requirements could have the impact of either raising costs to unaffiliated registrars or, in the extreme, keeping other registrars out of the market.
2. Loopholes In The Proposed Draft New GTLD Agreement May Lead Parties To Circumvent The Intent Of The Vertical Separation And Non-Discrimination Clauses.

The language in the current Draft New GTLD Agreement offers many opportunities to circumvent these protections and allow registries or registrars to gain the unfair advantages that could have the effect of reducing competition in the domain-name marketplace. In fact, certain registrars and registries are open about their intentions to circumvent such protections and, given the opportunities presented in the current draft, some may view it as a commercial necessity lest they be left behind as others take advantage of the loopholes. 

The following are just a few examples of efforts that various entities may undertake to circumvent ICANN’s market protections: 
· A registry could act as a reseller of an ICANN accredited registrar. For example, suppose a large social network, such as Facebook, were to become a registry. Rather than become an accredited registrar, it could become a reseller of another accredited registrar. Facebook would have all the advantages of a combined entity at the very small cost of paying to the favored registrar the small fee that is common in the registrar reseller marketplace. No registrar would be able to compete in this circumstance.
· A registry could acquire a substantial commercial interest in a registrar that sells names in its TLD by taking a liberal interpretation of the word “affiliate”. Typical definitions of the word “affiliate” relate to control of an entity, so would a 49% equity interest in a registrar be considered an affiliated registrar prohibited by the Draft New GTLD Agreement? Would a complex partnership with limited control rights but a 99% profit interest be considered an affiliated relationship? Whether these and other potential structures violate the Draft New GTLD Agreement is unclear and without clarity may leave ICANN unable to enforce the intended protections. 
· A new gTLD registry could license a software platform from an ICANN accredited registrar on a revenue sharing basis. So, for example, if the registrar licensing the platform were receiving an additional $2 per domain in the TLD, this would be a direct advantage over other registrars.  Giving a single registrar this advantage discriminates against all other registrars because they do not have access to this benefit. 
3. Revising The Language Of The Vertical Separation And Non-Discrimination Provisions Can Close The Loopholes And Maintain The Intended Protections.
We believe the intention of these provisions could be protected with a few modifications to the New GTLD Agreement.
There should be a clear statement of the principals behind Vertical Separation and Non-Discrimination and a prohibition on the contravention of such principal. We propose adding the following language to Section 2.8:

Registry Operator shall not enter into any commercial relationship with any ICANN accredited registrar or any Affiliate thereof or take any other action that would have the effect of providing any ICANN accredited registrar or any Affiliate thereof with any commercial benefit arising out of domain name registrations in the TLD that are not available and reasonably accessible to all ICANN accredited registrars. 
To support enforcement, ICANN should require that Registry Operators (and their Affiliates) disclose all commercial relationships with any ICANN accredited Registrar (and their Affiliates) relating to domain registration. We propose adding the following language to Section 2.8:

Registry Operator shall notify ICANN of any commercial relationship between itself and any of its Affiliates and any ICANN accredited registrar and any of its Affiliates, other than pursuant to the registry-registrar agreement for the TLD.
To further clarify such rules, we believe the following definition of Affiliate should be added to the Agreement:
An “Affiliate” of a party means any person, partnership, joint venture, corporation or other entity that:

(i) controls, is controlled by, or is under common control with such party; 

(ii) has a financial interest in such party or, in which such party has a financial interest as a result of ownership, by contract or otherwise.
For the purpose of this definition, “control” means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of a Person, whether through ownership of voting securities, by contract or otherwise.  
Conclusion


ICANN has been very responsive to the community on the variety of issues that the new gTLD application process has raised. To continue to successfully fulfill its goal of promoting competition in the domain name marketplace ICANN must close the loopholes in the Vertical Separation and Non-Discrimination provisions of the New GTLD Agreement. The risks associated with lack of clarity in these provisions have been raised by several parties: most notably, the Registry Constituency has been vocal on this point both at ICANN meetings and in its comments to the CRA Report. We submit our comments and the proposals above with the intent that they form the basis of a conversation as to how to strengthen the Vertical Separation and Non-Discrimination provisions. 
