November 22, 2009
To:  ICANN (3gtld-guide@icann.org)


Re:  Visa’s Comments to the New GTLD Program and Process
Visa Inc. operates the world's largest retail electronic payments network and is one of the most recognized global financial services brands. Visa facilitates global commerce through the transfer of value and information among financial institutions, merchants, consumers, businesses, and government entities.

We appreciate the opportunity to submit these general comments for the third version of the Draft Application Guidebook (“DAG3”). 

We would like to commend ICANN for the time and effort it has been put into revising the DAG to date.  However, we are still disappointed to see that in the DAG3, ICANN has still not addressed several trademark-related concerns.  In connection with addressing the trademark protection issues, the undersigned recognizes that the ICANN Board of Directors are still reviewing the recommendations set forth by the Implementation Recommendation Team (“IRT”).
Accordingly, we look forward to reviewing the next version of the DAG (and the solutions offered by the IRT as adopted by ICANN), where we hope these safeguards and protection mechanisms will be further addressed.

But, while the IRT’s recommendations are being considered, Visa Inc. respectfully submits the following comments for ICANN’s further consideration: 

1.  Economic Impact on Brand Owners.  The fact still remains that brand owners are deeply concerned with the significant impact of the economic recession on their businesses. Stated simply, the introduction of these new gTLDs will put an undue cost burden on businesses that are already financially strapped. As the recession continues, companies are now struggling to find the internal capital resources to fund the application costs and ongoing operations of a new TLD program or even to object to third-party applications.  There appears to still be many unanswered questions related to whether sufficient evidence of demand exists for new TLDs, and if not, whether it is appropriate to launch such a costly initiative.  In general, it is our view that there are not enough options for brand protection, the fee structure is still unreasonably high, and the administrative procedures unduly burdensome.  The application process is prohibitive in cost and time and the objection process will exponentially compound the already crowded domain name dispute resolution space.

· We request that ICANN conduct further studies to validate its assumptions regarding the demand for these new TLDs, and to publically post such studies.  To allow more time for this research, we feel it is appropriate to cancel the 2010 launch of the new TLD program.  ICANN may ultimately find there is no need for new TLDs at all since .com has been and continues to be the dominant extension among users.  

2. Provide Proactive IP Protections.  We further request that ICANN be proactive in protecting brand owner’s rights.  We offer the following suggestions for consideration: 

a. Allow famous trademark holders to add their name to the existing ICANN Reserved Name List.  Evidence of fame can be supported by a final decision of a Court or Trademark Office in any jurisdiction.
b. For Standard TLD registrations, allow legitimate trademark owners the opportunity to simply register the extension that corresponds to their trademark (trademark blocking registration).
c. Create an IP Clearing House, as recommended by the IRT, to be used for all subsequent sunrise periods to eliminate the need and cost to validate rights during each extension launch or new gTLD application process.  This Registry can be used as a reference for both first and second level registrations. 
d. Successful objections by brand owners should have precedential value.  This will avoid new case procedures and fees.  
e. Lower fees for Smaller Scale Business Plans.  ICANN should consider scaling its application fees for Brand Owner applicants with smaller scale business plans.  For example, reduced application fees for business models that expect to register 1,000 domain names or less.  And if in the future the registry grows larger than expectations, the ICANN fee can increase accordingly with a maximum application fee of $185K.
f. Adoption of all IRT IP protection recommendations.
3.  Address Bad Faith Registrations.  ICANN should consider a less costly and more efficient IP protection solution which shifts the burden of proof from legitimate brand owners to bad faith infringers:
· Past Abuse.  The application procedure should initially include due diligence by ICANN to search its records for serial domain name abusers.  During the objection periods, the Dispute Resolution Service Provider (“DRSP”) should have discretion to give stronger consideration in favor of brand owners when reviewing cases dealing with repeat offenders.  

· Consolidate Complaints.  Brand holders should have the ability and discretion to consolidate complaints against the same party.  By addressing multiple bad faith registrations in a single proceeding, it will help to lower enforcement costs for brand holders and be a more efficient process, overall.  

4.  Allow Brand Owners Adequate Time to Evaluate Future Revisions to the DAG 
We are concerned that ICANN has not fully addressed brand owner issues to date, and that brand owners may not have sufficient time to fully digest, analyze, and comment on any further pertinent changes or issues that may be raised by ICANN. ICANN has not indicated with specificity when it intends to begin the application process or if there will even be another version of the DAG with a comment period.  The lack of a current timeline proposed by ICANN is unsettling, especially given that the IRT recommendations have not been fully considered.  Therefore, ICANN should cancel its proposed launch in the 1st Quarter of 2010 to seriously consider the IRT recommendations and to carefully evaluate comments from all interested parties including brand owners before formally launching the TLD application process.   
Conclusion
We recognize that ICANN will attempt to incorporate certain policy changes in the next version of the DAG.  We are pleased that ICANN is seeking solutions to address the trademark issues that have affected brand owners in previous TLD rounds.  We ask that ICANN take serious note of the numerous comments which were posted by brand owners, especially those referenced in the IRT, and implement those changes that will sufficiently protect brand owners and ultimately the safety of online consumers as a whole. 

Sincerely,

Denise Yee

Senior Trademark Counsel

Visa Inc. Legal Department  
