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Governmental Advisory Committee

Paris, February 10, 2010
GAC comments on the Discussion Draft regarding Affirmation Reviews

The GAC understands that the draft implementation document produced by ICANN staff is intended only to be a "straw man" proposal to stimulate community discussion and provides the following comments accordingly.

Governmental participation in the review team on accountability and transparency 

The GAC regards the emphasis in the AoC that ICANN should work for the benefit of all global Internet users and not only the immediate ICANN community as very important. In this context, the review process should  acknowledge that governments have a responsibility for the public interests of their citizens nationally and internationally. 
It is important therefore that the first review team on accountability and transparency should fulfil the rigorous expectations of Internet stakeholders, consistent with the AoC statement that “ICANN shall act in the public interest”,  by demonstrating that this review team is independent, efficient and representative of all stakeholder constituencies in all geographical regions. The GAC believes, therefore, that governmental participation in the first review  should not be limited to the Chair of the GAC and to the US Government. 

Composition of the review teams generally

The GAC believes that in order for all the review teams to fulfil their roles, to achieve their objectives and to ensure that they act in the public interest, they need: 
· to have international credibility and include governmental representation that takes full account of regional interests in an inclusive manner, in particular from developing countries; to have demonstrable independence to avoid allegations of capture; 

· to be able to proceed in a timely and efficient manner.

· to be solely responsible for the writing of their reports and the recommendations contained therein.
It is also important that the non-governmental members of all the review teams demonstrate that they have no conflicts of interest regarding the matters which are under their review. 

It is of paramount importance that the AoC process has maximum credibility and the review teams should also therefore make all possible efforts to include stakeholders who have not been actively involved in ICANN's policy making activities in the past but who are able to bring relevant expertise. 
Working methodologies of the review teams  

While the methodology outlined in the ICANN staff proposal has clearly been carefully prepared to be comprehensive and to provide maximum guidance, the GAC considers that if it were adopted in full, it would be unduly complex and prescriptive. Rather the GAC believes that the review teams should have maximum flexibility in defining their own methodologies as they deem fit for their purposes (including the sources of data they wish to utilise) in an open process subject to public comment. In particular, the areas of analysis identified for the review should not be understood as an exhaustive or final list at this stage. 
Moreover, the GAC does not agree that the convening of face-to-face meetings of the review teams should only coincide with ICANN public meetings. Rather the review teams should be able to convene meetings as and when necessary and as the timeframes for their work require. 

In addition, the GAC expects that private meetings of the review teams may be required in order to engage in frank exchanges, to brainstorm or to be free to reconsider decisions, for example when new information emerges. In order to maintain full transparency of the review process, however, Chatham House rules, which report the substance of discussions without identifying individuals, should be invoked by the review team concerned. 
The GAC is also concerned to ensure that the working methodologies of the review teams should not be so time consuming as to distract them from their immediate substantive work.  

The GAC considers likewise that the process of hiring of an external consultant whose task would be to collate and undertake data analysis for the benefit of the review team concerned, should not be protracted and burdensome, Moreover, this should remain an option for each review team to consider. Indeed, some members of the review team concerned may be in a position to provide such support services through their own personal commitment or through offering to allocate resources from their own organisations.
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