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Introduction:

The following comment is based on my posting of an article entitled How Not to Develop Public Policy to CircleID on January 6, 2010. I referred to this at a meeting of the Accountability and Transparency Team with the Registries Stakeholder Group in Brussels on June 21, 2010. The material below provides the written follow-up I promised to the A&T Team.

Discussion:

As a participant in ICANN since its founding, I have seen a number of positive areas of change and development within its processes. However, I share with others an ongoing frustration with the way ICANN staff dismisses issues of concern to the community with which staff does not agree.

Too often such issues are handled with little more than a mention, or dismissed with a few words. This lack of attention to the substantive, constructive suggestions of the community is disheartening – it leads to bad feeling, turns away volunteers and takes from the ICANN process the openness and transparency that should be its mainstay.

One example is the problem I raised in the CircleID article referred to above. I raised the point that the Implementation Recommendation Team (IRT) made five principal recommendations:
1. IP Clearinghouse, Globally Protected Marks List and associated Rights Protection Mechanisms ("RPMs"), and standardized pre-launch rights protection mechanisms;

2. Uniform Rapid Suspension System ("URS");

3. Post-delegation dispute resolution mechanisms;

4. Whois requirements for new TLDs; and

5. Use of algorithm in string confusion review during initial evaluation.
While ICANN Staff moved forward with all five of the recommendations, they deleted part of one. When ICANN appointed the Special Trademark Issues Committee (STI), to take the IRT proposals and shape them into a set of policy recommendations from the larger GNSO and ALAC communities, the Globally Protected Marks List (GPML) proposal was removed. It was not one of the recommendations given to the STI to develop. 

Admittedly, the GPML was a highly polarizing issue. Of all the recommendations raised by the IRT, it garnered the most objections from the NCUC and ALAC.  Nonetheless, the proposal was a formal one of the IRT and it had widespread support from the intellectual property community. 
In dismissing it from consideration, ICANN should have provided the community with clear reasons for its elimination, but ICANN chose not to.  ICANN’s rationale might well include both the procedural and substantive concerns raised about the GPML, and the nature of the parties raising them, but it did not do so. As I wrote in my CircleID article:
“The GPML has been dismissed with the following ‘Comments/Rationale’: 

‘It is difficult to develop uniformly acceptable standards can be developed [sic] - it might lead to the creation of new rights. It would create only marginal benefits because it would only apply to a relatively small number of names.’
Whatever the merits of the GPML, it deserves more consideration than this summary dismissal. Making matters worse, the ICANN Board wrote a letter to the GNSO Council on 12 October asking it to present its views on whether the staff recommendations are ‘consistent with the GNSO's proposed policy on the introduction of new gTLDs and are the appropriate and effective option for achieving the GNSO's stated principles and objectives.’ This hardly seems consistent with a bottom-up model of policy development in which the GNSO Council has responsibility not for making policy but rather for coordinating its development. Asking the GNSO Council to comment on ICANN staff's recommendations is an end run around what should be a serious debate among the Internet's stakeholders on the GPML.” 
ICANN’s dismissive treatment of an important topic can lead only to a feeling of deep concern and frustration with the openness and transparency of the ICANN process.
