Business & Commercial Users’ Constituency (BC) 

Position/Comments on New gTLD Draft Applicant Guidebook, v.4
The Commercial and Business Users Constituency (BC) welcomes the opportunity to comment on version 4 of the Draft Applicant Guidebook, and commends ICANN Staff and the broader community for the progress being made towards orderly introduction of new gTLDs.
The BC is, however, disappointed that many of the business community’s prior concerns have not been addressed in the latest iteration of the Draft Applicant Guidebook (DAGv4).  The comments contained in this document are consistent with the comments the BC provided for DAGv3, with further supporting arguments that have been reported in the recent An Economic Framework for the Analysis of the Expansion of Generic Top Level Domain Names by Michael L. Katz, Gregory L. Rosston and Theresa Sullivan dated June 2010 (hereafter referred to as the Economic Framework). 
The BC historically has been concernedthat ICANN is embarking on a process for rolling out new gTLDs without adequate consideration for managing the process in an orderly manner that appropriately protects business users of the Internet and users at large, in equal measure.  We look to ICANN staff to remediate these concerns by integrating the comments noted herein into the final version of the Applicant Guidebook.
ICANN Staff Recommendations for Rights Protection Mechanisms

The Rights Protection Mechanisms (RPMs) proposed were offered by the Implementation Recommendation Team (IRT) as a package (“tapestry”) for an important reason.   Each remedy solves a different problem at a different part of the process.  By making some RPMs optional, eliminating some and weakening others, that package is diluted from a minimum baseline of necessary solutions to a series of proposals that do not scale nor adequately address the rights to be protected and concerns of BC members. 
Uniform Rapid Suspension [of domain names] (URS):

1. The BC recommended a long list of changes to make the URS more effective. The URS as currently structured cannot, under any interpretation, be considered an “expedited” process as it was originally intended.  The time line for the URS, after adding in the days and weeks from the date of filing through the notice of appeal, will wind up being equal to or longer than filing a UDRP, and with less certainty for the registrant using this process.
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6. The BC had urged that successful complainants must have option to transfer the name or cancel, if no appeal filed within 90 days from date of URS decision.  

a. Successful complainant must also have option to have domain suspended until end of its current registration term, and then indefinitely flagged

b. Flag shall be recorded in clearinghouse so that if anyone seeks to register such name(s) again, they would get a notice.

The BC is disappointed to see that no such transfer option was included in the URS.  Instead, the domain name is only frozen for a limited period of time, with the likelihood that the name will be misappropriated again by another cybersquatter.  The brand owner is placed in a perpetual monitoring situation.   

Regarding the BC’s proposal for a 90 day appeal period, the URS, disturbingly, permits registrants who default up to two full years to appeal following the initial decision.  This timeline alone strips all certainty for businesses who would even consider using the URS process.
7. The BC also urged that complainant abuse shall be defined same as Reverse Domain Name Hijacking under UDRP. Tbe latest URS proposal, however, permits a finding that the complaint contained a deliberate material falsehood if it contained an assertion of fact, which would have “an impact” on the outcome.  The “impact” test is too low.
8. . 

Trade Mark Clearinghouse:
The BC had made a number of prior recommendations about structuring the Trademark Clearinghouse, including the following:
1. Sunrise processes must be standardized and mandatory.

2. The definition of identical match should:

a. At least be the same as IRT;

b. should also take into account singular and plural of the Mark; and

c. take into account typographical variations (for typosquatting)

3. TM notices (misnamed “IP claims”) must be mandatory:

a. All applications for newTLD domain registrations will be checked against the TMC, regardless whether application is during sunrise period or thereafter (i.e. IP Claims should be available post launch)

b. If applied-for domain string anywhere contains text of trademark listed in TMC, then TM notice given to applicant per proposal listed in Staff recommendation, if domain is registered then TM owner is notified

c. TM owners will have option also to trigger notices in the event that applied-for domain string includes the trademark string altered by typographical errors, as determined by an algorithmic tool.  For example, yaho0.new would trigger a notice if Yahoo! elected to exercise this option.

d. Domain applicant must affirmatively respond to the TM notice, either on screen or email, and registrar must maintain written records of such responses for every domain name.  TM owner must get notice of every registration that occurs.

e. The TM Notice should allow registrant to have the option of stipulating their intended purpose.

Unfortunately, the Trademark Clearinghouse as proposed cannot be considered a genuine trademark “remedy” or rights protection measure.  It is a database only and one that shifts costs (there appear to be no caps on pricing) to businesses. The current proposal limits trademarks to “text marks” (undefined) for use by trademark claims services or sunrise services.  Disturbingly, the revised proposal continues to limit the Clearinghouse procedures to identical matches. Because most instances of cybersquatting involve variations and misspellings of marks, the practical use of the Clearinghouse would be diluted.




Post Delegation Dispute Resolution Procedure:

The BC had raised significant concerns about the  limitations in scope and effectiveness of the last proposed PDDRP as compared to the IRT Report recommendation.     The latest proposals for a “Trademark PDDRP” and a separate “ Registry Restriction RRDRP” are unnecessarily duplicative.

	










	









































Not only were the prior substantive concerns of the BC not addressed in the lastest PDDRP, but ICANN now requires an unreasonable “clear and convincing evidence” standard for establishing the burden of proof.  This standard likely could not be met by many complainants in the absence of discovery and full blown litigation. It is equally unclear why the Registry Restrictions PRDRP only requires that the complainant establish its allegations by a “preponderance of the evidence.”  The preponderance standard should apply to both uses of the procedure.  In addition to having to prove a trademark claim by “clear and convincing” evidence, the complainant must also prove not only “bad faith,” but “bad faith intent to profit,” a standard once again higher than that found in the UDRP. 
As the BC submitted earlier, the use of the PDDRPs must allow an effective remedy in cases where the registry has breached its obligations in its gTLD application, its registry agreement or when it engages in wilful action leading to trademark obligations.  As written, the PDDRP processes likely will be used infrequently, if at all, to accomplish these goals.  Finally, ICANN’s ability to view the PDDRP decisions as simply advisory, further undermines the credibility and integrity of the PDDRP process. It fails to provide certainty to businesses, and their users that ICANN will take the necessary steps to prevent abuses across the new gTLDs.


Translations of Strings from ASCII to Other Scripts or Languages 

The Business Constituency draws ICANN’s attention to an omission of language regarding an appropriate way to address translations of strings from ASCII to other scripts or languages, and the cost of such gTLD applications.

Background

Staff has yet to address Business Constituency concerns, which were posted in DAG v2 public comments, regarding translations of strings.  The BC’s previous comment noted: 

We believe that allowing a different entity to apply for and secure the right to manage a transliteration or translation of another TLD string would violate the GNSO recommendation that new TLDs must not be confusingly similar -- in sound, sight or meaning ​​-- to any existing TLD.  

ICANN must not force TLD operators and applicants to spend financial and human resources on needless challenge processes.  Both money and time would be much better spent on development of their TLD on behalf of the global internet community.

The BC encourages ICANN to make it easier for new and existing gTLD applicants and operators to offer multiple variations of their ASCII TLD string, so long as 1) the variations are legitimate translations or transliterations of the applied-for string, and 2) all pre-existing and new registrants in these TLDs have the opportunity to bundle their second level names along with all of the other variations offered by that TLD.  For example, .travel should be allowed to pay one application fee for .viajes, and perhaps a small additional fee for “travel” translated or transliterated into Japanese, Korean, German, etc.   Furthermore, the registrant of [trademark].travel should be given the opportunity to register the equivalent in any additional scripts offered by the TLD operator.

General Comment

A community-based application is inherently one community.  The BC believes that a single community must have one TLD operator to manage its space.  

In order to best support the widespread use of IDN domains (which are a critical component of a global, multi-lingual Internet), it is important that new gTLD registry operators have an ability to offer registrants their chosen domain names in the many different languages and/or scripts that internet users wish to register. 
Once an applicant has been deemed to meet the technical, financial and operational criteria as detailed in the final Applicant Guidebook, and has been approved to have its string delegated, an additional $185,000 for each translation of the approved string could not be justified as cost recovery.  The fees should be far less, since the vast majority of the criteria are the same if the same operator runs multiple strings, and not impacted by additional volume.  ICANN should encourage registry operators to run IDN gTLD strings, as that is a primary purpose for expansion of the gTLD space.  Thus ICANN should offer lower fees, while still recovering its costs.  

Also, there are further safeguards in the DAG to ensure operational capability with respect to each additional script the operator seeks to register.

Community support

The BC supports the concept of top-level domain names that are targeted towards a community as the optimal way to expand the gTLD name space.  The Business Constituency has consistently stated this for almost 10-years.  Allowing new gTLD community-based applicants the ability to serve their markets, in whichever script a registrant would like to register, adds value to the DNS. The Economic Framework notes that “a potentially important source of differentiation is in the allowable characters in a gTLD…New gTLDs, however, will be able to use Internationalized Domain Names (IDNs) with characters from other alphabets.  IDNs can already be used in some second-level domain names (depending on the rules of the registry), but extending the character set used in the top level domains should reduce confusion and difficulty in using the Internet”. (para. 30)
The final Applicant Guidebook should facilitate the ability of community-based gTLDs to offer their respective communities the option of registering the same string name in any language or script that the registrant may choose.
Revised Comparative Evaluation Scoring 


Background

The Expressions of Interest documentation created by ICANN to recruit evaluators clearly states that the comparative evaluation section will require a high degree of subjectivity; but, at the same time, ICANN does not allow for any subjectivity failure on the part of the reviewer.  

ICANN staff, in its Analysis of Public Comment—Amended Guidebook Sections and Explanatory Memoranda DAGv3 noted that “while some comments welcome the tentative lowering of the scoring threshold to 13 out of 16 points, others claim that this level unduly will facilitate gaming and request a return to the previous threshold, 14 out of 16. Since the addition of the explanatory notes in the next version will clarify scoring and additional testing has occurred, it is intended to set the threshold at the previous mark of 14, although still as a tentative approach awaiting consolidated views and comments on this section as expanded.”

General Comment

The BC is concerned that staff may be using the threat of ‘gaming’ as a way to ignore the larger ICANN community’s loud and clear call to allow for 13 of 16 points, as a fair demonstration of nexus to community.  

ICANN returning the scoring to 14 of 16 points after the community clearly made its wishes known in comments in DAGv1 and v2 breeds mistrust on the part of applicant and constituent communities alike.  Further adding to the frustration are statements such as “additional testing has occurred”, which is hard, if not impossible for the community to measure or verify.  While we have encouraged ICANN to publish these test methods and results for community review, nothing has been forthcoming.  Moreover, an analysis of the public comments from DAGv3 noted that the majority of comments were in favour of 13 of 16 points, while two comments were not.  When questioned again during the GNSO New gTLD Briefing about the testing process staff had used for testing the community priority evaluation process, Kurt Pritz explained that their research was in fact “a few of us in a conference room sitting around the table running tests in a collegial manner, so we cannot reproduce the research”.  On the face of this admission, the BC insists that the scoring be set to a more fair and achievable level, i.e., 13 of 16 points.
The BC believes that ICANN needs to lower the threshold for community-based applicants in order to truly give priority benefit to community-based applicants.  Otherwise the narrow parameters will undoubtedly lead to a significant number of unnecessary auctions. ICANN has stated that auctions are the solution of last resort, but in making it so difficult to prove a reasonable demonstration of nexus to community, ICANN makes it exceedingly difficult for community-based applications to succeed.  ICANN must allow for greater subjectivity in the scoring, and provide better chances for community-based applications to succeed.  

Recommendation

The BC again recommends that community nexus demonstration scoring be returned to 13 of 16 points to allow for one point (plus or minus) due to human error based on subjective judgment.  Unless and until all subjectivity has been removed from the process, ICANN has a duty to provide a fair process for applicants by allowing for one point of subjective error by its evaluators.
Market Differentiation Between New gTLDs

Background

The BC, along with all the SOs, ACs and constituencies, wish to see an orderly rollout of new TLDs that is in keeping with the requested implementation of the GNSO Final Report on the Introduction of New gTLDs.  
The main argument we are hearing is that now is the time for ‘competition’ – but there has been little discussion about how any new competition might benefit the registrants, or the users of the Internet, how it will affect existing market players, and how this new ‘competition’ will impact the DNS in the longer term.  In fact, the economic studies commissioned by ICANN to date note that until we have achieved a rollout of a substantial number of domains there will be no evidence to study regarding competition in the domain space.
General Comment

Domain names are mnemonic addresses to enable users of the Internet to access the information or resources that they are seeking.  ICANN is presently developing a process which will lead to the introduction of potentially significant numbers of new ASCII gTLDs and IDNs at the top level, both as ccTLDs and gTLDs. 

ICANN’s fundamental responsibilities include the coordination of unique indicators, with a recognition that a single authoritative root is a ‘shared space’. 

The Internet is nothing like the automobile market or any other consumer goods market where consumers expect there to be many multiples of the same product.  The Internet is a unique, shared resource for global use and must be managed according to its special nature.  


ICANN, as the body responsible for the stability and integrity of the unique indictors of the Internet was expected from its inception to avoid domain name and trademark collisions and confusingly similar domains in the DNS.  In developing the present version of the new gTLD introduction process, the Board and community has recognized the need to limit defensive registrations, and to prevent the introduction of confusingly similar top level strings. 

There is a high risk that defensive registrations will become the norm, rather than achieving the communities’ long-standing goal of ending the practice that forces involuntary defensive registrations in multiple domain name spaces. 
With some 24 gTLDs today, one might say there is relatively little concern about this horizon issue; however 5 to 10 years from now – without the protections we are recommending – new applicant registry operators will have no impediment to undermining successful TLDs by selecting names that would undoubtedly diminish established domain spaces.  That would be anything but an orderly introduction of new TLDs to the DNS.  
While we note that Question 18 has been changed from “Is the application for a community-based TLD?” has been changed in DAGv4 to “Mission/purpose of the TLD” the BC does not know how a reviewer would score an applicants response.  Therefore we once again submit the following recommendation. 
Recommendation 1:  The BC recommends inclusion of two questions in the final AG: 

(1) Which users/registrants/organization/group/community do you intend to serve? 

(2) How does your TLD differentiate itself from others in the DNS?  

Answers to these questions will (1) demonstrate consideration given to each domain name space an applicant intends to manage on the Internet; and (2) how each new gTLD will differentiate itself from all others within the DNS.  
It is only with sharper criteria as noted in our recommendation above that ICANN can approve those TLDs that valuably expand the name space and strengthen diversity on the Internet pursuant to the terms of the Affirmation of Commitments. 

Leaving this serious omission uncorrected at the start of this new gTLD process i.e., approving applicants irrespective of knowledge that they overlap or undercut other registries, is antithetical to the first principle guiding the new gTLD policy development process, that being that new gTLDs will benefit registrant choice and competition.  

The significant results the BC seeks in gTLD expansion are reduced user confusion and reduced duplicative, defensive registrations essentially forced upon registrants.

Recommendation 2: Start the process cautiously:
The BC recommends that ICANN start with these safeguards for an orderly approach to market differentiation and, if and when necessary, make adjustments in future Applicant Guidebooks.  

Without safeguards for market differentiation in place, applicants and incumbents might be forced to spend precious resources – financial and otherwise – opposing every string that overlaps or undercuts their strings.
The Economic Framework concludes with a recommendation that the BC supports, namely, “We recommend that ICANN consider the potential for consumer confusion in deciding how quickly to proceed with the introduction of gTLDs, possibly incorporating some methodology to measure consumer confusion as new gTLDs are rolled out over time”.
ANNEX A

BC Position on Adding Value to the Namespace while Avoiding Unfairness

[April 2007]

Background

The document draws on existing positions of the ICANN GNSO Business Constituency (BC), and adds detail on the concepts of community support, transparency and rights protection in light of the 2007 process for new generic top-level domain names (gTLDs).

Five principles to determine future expansion  

Name space expansion should create added-value. Where there is added-value there will be user demand. In this way expansion will enhance choice, competition and be in the public interest. In a global market economy added-value means differentiation and a practical way to achieve this is if all new names meet five principles:

	1
	 Differentiation 
	a gTLD must be clearly differentiated from other gTLDs

	2
	 Certainty 
	a gTLD must give the user confidence that it stands for what it purports to stand for

	3
	 Good faith 
	a gTLD must avoid increasing opportunities for bad faith entities who wish to defraud users

	4
	 Competition 
	a gTLD must create added-value competition

	5
	 Diversity 
	a gTLD must serve commercial or non-commercial users


