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INTRODUCTION
These comments are being submitted on behalf of the Intellectual Property Constituency (“IPC”) in response to the ICANN Board of Director’s request for public comments on the Czech Arbitration Court’s (“CAC”) proposal to become a UDRP provider which was posted at http://www.icann.org/announcements/announcement-25may07.htm. The IPC wishes to thank the ICANN Board for this opportunity to express its comments on this matter.

The IPC notes that, given time constraints, these comments have only been preliminarily reviewed by the entire IPC membership and, therefore, may be subject to revision.  Further, the IPC notes that, as these comments are being drafted, CAC already is responding favorably to many of the revisions and suggestions set forth below.

RECOMMENDATION
The IPC applauds CAC’s willingness to become a UDRP provider.  The IPC believes that increased competition between UDRP providers will be a benefit to all parties that utilize this important dispute resolution mechanism.  For this reason, the IPC wishes to express its gratitude for all those responsible for putting together the CAC’s Proposal and Supplemental Rules.  The IPC is cognizant that the preparation of these materials was no small endeavor.
Subject to the revisions and suggestions set forth below, the IPC recommends that ICANN approve CAC’s proposal to become a UDRP provider.  If CAC does not adopt all of the revisions and suggestions set forth herein, the IPC encourages ICANN to open a further round of public comments, after which ICANN may delay the launch of CAC’s UDRP services until such time as ICANN has properly considered such additional comments.

PROPOSAL
In its proposal, CAC states that it has plans to “enlarge[e] its current team . . . so that all UDRP cases will be administered efficiently and with the utmost care.”  See, Proposal p. 7.  The IPC believes that this statement is at best vague and, at worst, an admission that the CAC does not currently have the appropriate amount of staff to become a UDRP provider.  For this reason, the IPC believes that the CAC should be required to come forward with a specific plan for its enlargement.  We also note that the CAC’s Proposal appears to be missing its “Documentation of applicant’s proposed internal operating procedures” which is required by ICANN”s Approval Process for Dispute Resolution Service Providers found at http://www.icann.org/udrp/#approve-provider.  In addition, the proposal does not set the CAC’s “administrative capacity in terms of number of proceedings initiated on a monthly basis” also required by ICANN’s Approval Process for Dispute Resolution Providers.  Lastly, the IPC believes that the CAC must specifically identify whether it has any “requested limitations on the number of proceedings that applicant handles during a start-up period or on a permanent basis” required by ICANN’s Approval Process for Dispute Resolution Providers.  The IPC believes the missing information is vital to stakeholder consideration of the CAC as a viable provider for the UDRP.
While the IPC believes the CAC must provide the additional materials discussed above, the IPC is encouraged by some of the creative new services that CAC is proposing to offer.  In particular, the IPC believes that the full online mechanism is a very good idea that should help speed up UDRP proceedings.  In addition, the IPC believes the concept of a “Class Complaint” is another innovative concept that should assist in speeding up the resolution of disputes.
PROPOSED SUPPLEMENTAL RULES
The IPC has carefully reviewed the proposed Supplemental Rules set forth in Annex 3 of the Proposal.   The IPC has the following specific comments:
· In paragraph 3, proposed Article 2(c), the text refers to “the law of ICANN.”  The IPC believes this may be a translation error because there is no such thing as “the law of ICANN”; therefore, this reference should be amended appropriately.

· In paragraph 3, proposed Article 2(f), the CAC needs to clarify what time zone is applicable to the 24:00 deadline set out in text.  In addition, the text needs to specifically define the term “Working Day.”

· The IPC believes the CAC proposed “Class Complaint” found in paragraph 4 of Annex 3 (proposed Article 4(b)) is a concept that could provide for more streamline UDRP proceedings.  However, the IPC believes that the following additional condition should apply to such complaints:

· The person representing several different Complainants must be required to provide evidence that it is acting on behalf of each “rightsholder.”

· The Supplemental Rules should make clear that, under a Class Complaint, any transfer would of course be to the Complainant, not to any entity for which the Complainant is a “rightsholder,” as the UDRP does not give the Panel the power to order a transfer to any other entity.

· The IPC requests that the CAC explain its rationale for requiring that all “Class Complaints” must be reviewed by a three member panel.  This requirement seems to simply add to the cost of such proceedings, thereby discouraging use of the mechanism.

· The IPC believes that the Supplemental Rules should more specifically describe the “Class Complaint” mechanism.  As written, the Supplement Rules are ambiguous as to the exact nature of this mechanism.  That is, the mechanism is self-explanatory when the Supplemental Rules are read in conjunction with the Proposal; however, the Supplemental Rules must be written so as to explain this mechanism without any reliance on the Proposal which will not serve as a part of the CAC’s rules of procedure.  The IPC believe that this clarification will greatly benefit the understanding of the “Class Complaint” concept by users of the CAC’s services and the Internet community as a whole.

· The IPC believes the proposed procedure for dealing with competing complaints filed against the same domain name appears fair and reasonable.

· The chapeau language found in paragraph 5, proposed Article 4, refers to “Paragraph B2(b) above.”  This reference appears to be a typographical error and should be corrected.
· The IPC notes that the proposed Articles for the Supplemental Rules appear to be mis-numbered.  Specifically, there does not appear to be a proposed Article 5.

· In paragraph 6, proposed Article 6, the text refers to “Par. 8(b) of the Rules.”  Paragraph 1(a) of the proposed Supplemental Rules defines the term “Rules” as “the Rules for Uniform Domain Name Dispute Resolution Policy, approved by the Internet Corporation for Assigned Names and Numbers (ICANN) on October 24, 1999.  A check of the Rules indicates that there is no paragraph 8(b).

· Paragraph 8 of Annex 3 sets forth proposed Article 11 of the proposed Supplemental Rules.  The IPC believe the procedure outlined in this paragraph is superfluous.  That is, paragraph 11(a) of the Rules of Procedure already provides a panelist the power to alter the language of a proceeding “giving regard to the circumstances of the administrative proceeding.”  Given this reality, the procedure outlined by CAC in paragraph 8 of Annex 3 seems to be in conflict with the Rules and, therefore, should be removed.

· Paragraph 9 of Annex 3 sets forth proposed Article 15 of the CAC’s Supplemental Rules.  This particular provision outlines a “quasi-appeal” process for UDRP decisions decided by CAC panelist.  The IPC strongly believes that this provision should be removed from the CAC’s Supplemental Rules.  Such a provision is not provided for in the UDRP and, in IPC’s opinion, is therefore in direct conflict with the UDRP.  The IPC believes that any appeal process would need to be universally applied to all UDRP providers.  Accordingly, the IPC believes that the only mechanism for providing for any type of appeal process for UDRP decisions would require the GNSO to begin a PDP on this particular issue.  Lastly, under the timeline set out in proposed Article 15, the CAC is proposing the addition of a possible fifty (50) days to the process.  The IPC believes that the addition of almost two months time to the resolution of such disputes thwarts the central purpose of providing an expedited dispute resolution mechanism for cybersquatting disputes.  For this reasons, the IPC strongly opposes the “quasi-appeal” process proposed by the CAC.
  
· Paragraph 13 of Annex 3 sets out proposed guidelines for the length of decisions.  The IPC wonders whether these guidelines should refer to the length of the Complaint and Response.  If not, the IPC asks the CAC to specify whether it intends to have any type of limits (i.e., word or page) on Complaints and Responses.

· The IPC notes that the proposed Supplemental Rules found in Annex 3 of the Proposal do not include any of the forms referenced in the rules.

· Finally, note (d) to Annex A states that all fees are payable by bank transfer.  The IPC requests that the CAC specify if payment by bank transfer will be the only payment option available.
CONCLUSION
Again, the IPC wishes to thank the CAC for its thoughtful proposal.  As noted above, the IPC believes there are several issues that must be more fully explored before ICANN permits the CAC to begin offering services as a UDRP provider.  However, the IPC believes that the issues left to resolve are by no means insurmountable – and, indeed, already are being addressed by the CAC – and that ICANN should approve CAC’s proposal subject to the revisions and recommendations set forth in these comments.
� It is also noted that the fee structure set forth in Annex A does not specify the fee for an appeal.
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