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Proposal for a Specification 13 to the ICANN Registry Agreement to Contractually Reflect Certain Limited Aspects of ".Brand" New gTLDs 

HSBC welcomes the opportunity to comment on the proposal for a Specification 13 to the ICANN Registry Agreement to Contractually Reflect Certain Limited Aspects of ".Brand" New gTLDs.

As a “.Brand” applicant and having been involved in the discussions since April 2013, we appreciate the efforts of ICANN staff and the Brand Registry Group (BRG) to develop these proposals.  Whilst these discussions involved a broader set of recommended changes by the BRG, such as the removal of sunrise for a “.Brand” registry, the proposals are now focused on a few targeted changes that reflect the unique characteristics of “.Brand” registries. 

We regard the introduction of the proposed Specification 13 as a practical and sensible approach, not only to recognise the different registry model presented by the many “.Brand” applicants but also for the benefit of ICANN in terms of contracting efficiencies.  It is an encouraging and positive sign that ICANN is willing to acknowledge and adapt to new entrants and their different operating models that will help drive innovation and bring successes to the new gTLD programme.  

HSBC supports the proposal.

We also support the two modifications suggested by Valideus in their public comment response dated 30 December 2013, which are repeated below:

1. Relation to the Trademark Clearinghouse 
The Registry Agreement term is 10 years, and future new TLD rounds are foreseen. The future monopoly status and duration of the Deloitte-IBM Trademark Clearinghouse however, is unclear. 

We therefore propose the following change at 5.1(i)a.: “is initially registered with the Trademark Clearinghouse or any successor/alternative ICANN-accredited trademark database, if such mark meets the relevant eligibility requirements to be registered with the Trademark Clearinghouse”. 

It is worth noting here that some .Brand applicants may have preferred to avoid the Trademark Clearinghouse – in particular for scores of costly defensive registrations in new gTLDs – altogether.  

2. Reflecting corporate structures 
During the course of public comments on the Registry Agreement, ICANN changed Registry Agreement section 7.5 to streamline a change of control between existing TLD operators. 

In this same spirit, we propose the following change at 5.1(i)f.: “is used by Registry Operator or its Affiliate in the conduct of one or more of its businesses that are unrelated to the provision of TLD Registry Services”. 

This reflects the fact that .Brand applicants may not themselves own the reputation and goodwill in the .Brand-corresponding trademark, but would necessarily fall within the same corporate umbrella as the ultimate corporate parent.

In response to ICANN’s specific questions:
1. whether it is appropriate to classify certain TLDs as “.Brand TLDs”;
With the high proportion of “.Brand” applications received in the first round, approximately one-third of the total, it is appropriate to classify this type of TLD registry. The traditional open generic registry, for which the ICANN base contract is best suited, relies upon registration volumes by third-parties.  However, these registries are not accountable for the use of those domains, whereas a “.Brand” registry will instead be responsible and accountable for all the domains within their registry.  In this respect, contractual and operational obligations should differ to reflect this. Classification of a “.Brand” will help accomplish this.
2. whether the definition of “.Brand TLD” is sufficiently narrow to capture only what is commonly recognized as a corporate brand; 
The definition in proposed Specification 13 is sufficiently narrow to capture only what is commonly recognised as a corporate brand. However, ICANN may wish to consider additional broader, more holistic evidence in determining whether an existing, or potential future, applicant is a bona fide corporate brand, for example, evidence of third party brand rankings and evaluations. This will mitigate against third party actors that seek to take advantage of securing ‘.brand gTLD’ status with ICANN, but who may operate outside such definition.
3. whether there may be unintended consequences associated with the implementation of draft Specification 13;
This particular aspect was considered at length throughout the discussions between the BRG and ICANN staff.  As a result, the definition is sufficiently narrow and the language carefully crafted to help avoid unintended consequences.  It is, however, difficult to predict all unintended consequences, good or bad, but this should not detract from the clear benefits and positive known consequences of adopting Specification 13. 
4. whether it is appropriate to permit a Registry Operator for a .Brand TLD to limit its registrar use to one or more preferred ICANN accredited registrar(s);
“.Brand” registries need to either be able to register domain names directly or use select trusted registrar partners, in support of their unique model.  It is imperative for a “.Brand” to maintain control and security of their asset which is why many “.Brand” specifically stated in their applications the need for using selected, trusted registrars. In addition, there is no market for second-level domains as “.Brands” will not be selling domains to the public.  
5. whether a two year “cooling off” period prior to re-delegation of the .Brand TLD upon expiration or termination of the Registry Agreement is appropriate (subject to the limitations provided in the draft Specification).
Considering the possible coexistence though between a “.Brand” and another “.Brand” or even a keyword, a two year cooling off period to reduce the chance of unintended collision or other consequences is a reasonable compromise to allow winding down of operations and a corresponding shift of consumer expectations.

Thank you for considering these comments.  

Yours sincerely,
/s/
Martin Sutton
[bookmark: _GoBack]Manager, Group Fraud Risk & Intelligence
HSBC Holdings plc
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