IPC Comments July 20, 2009

IPC COMMENTS ON 

THE FINAL REPORTS ON COMPETITION AND PRICING

The IPC is pleased to provide the following comments on the “Report of Dennis Carlton Regarding ICANN’s Proposed Mechanism for Introducing New gTLDs” (the “Carlton Report”).
I.
The Scope, Genesis and Purpose of the Carlton Report.

As the IPC has previously noted, when issuing reports for public comment ICANN should provide sufficient information for the community to understand why the report was requested in the first instance, the assumptions underlying the request - if any, and a description of the issues ICANN was seeking to have addressed or answered.
  In the context of formal reports like the Carlton Report, ICANN should clarify whether it provided assistance, research or guidance to the author in producing the report, including any expected outcomes and the terms and conditions under which the report was requested.  Without such information, the community can not adequately consider a report in its proper context and role within ICANN deliberations.  
II.
The Complexities of Domain Name System and Need for Further Economic Studies.
The ICANN Board Resolution of October 18, 2006 acknowledges that the "domain registration market is very complex and producing reliable analysis and findings will require high-levels of economic expertise", and concludes:
Resolved (06.___), the President is directed to commission an independent study by a reputable economic consulting firm or organization to deliver findings on economic questions relating to the domain registration market, such as:

· whether the domain registration market is one market or whether each TLD

· functions as a separate market,

· whether registrations in different TLDs are substitutable,

· what are the effects on consumer and pricing behavior of the switching costs

· involved in moving from one TLD to another,

· what is the effect of the market structure and pricing on new TLD entrants, and whether there are other markets with similar issues, and if so how are these issues addressed and by who?
The IPC encourages ICANN to undertake the necessary work to address the questions that were raised in the Board Resolution and other economic issues not addressed in the Carlton Report.  These studies should be based on empirical data and factual analysis of the entire domain name market.  

ICANN should also commission an economic study to document and examine the costs associated with trademark and intellectual property abuse in the domain name system, which would help consider the possible effects of introducing new gTLDs in large scale to the DNS. These studies will inform the community and ICANN regarding how the introduction of new gTLDs should be structured to minimize consumer harm and maximize consumer welfare.
The IPC believes that a comprehensive study is also needed to address threshold questions and issues germane to the introduction of any new gTLDs, including but not limited to: the effects of new gTLDs on competition and pricing, the extent that domain name registration entities exercise market power over registrants and consumers, and the potential economic impact of new gTLDs on registrants and consumers.
III.
In Order to Answer These Questions a Detailed Factual Analysis Must Be Undertaken Based Upon Empirical Data.


As discussed at the ICANN Sydney, Australia panel on vertical integration on June 22, 2009, any evaluation of market power and anti-competitive mechanisms requires an in-depth factual analysis.
  Assessing the effect of a dynamic market like the DNS system is a complex task.  A determination of whether certain mechanisms support or hinder competition and consumer choice depend upon numerous factors not well-suited to bright lines or mere theories.  As aptly summarized by Professor Salop at the Sydney ICANN meeting:
“…And so the point is that the facts really matter here.  And the only way to make good rules by ICANN or the Federal Trade Commission or the telecommunications regulator or whatever is to look seriously at the facts. . . . [T]he only way you're going to know that is to look seriously at the factual circumstances.”

Unfortunately, the Carlton Report does not undertake a factually based analysis of the questions posed by the ICANN Board.  Instead, the conclusions reached by Dr. Carlton appear to be largely his opinion, based on theory, or anecdotal in nature and lacking support with empirical data.  

Addressing the ICANN' Board's request for a broad based economic study of the domain name registration market, Dr. Carlton remarks that "[w]hile these issues are of economic interest, analysis of these questions is not necessary for evaluating ICANN’s gTLD proposal."  (Carlton Report at ¶ 35.)  Likewise, in paying little heed to suggestions from the community that implementation of the gTLD proposal should wait on a completed economic study, Dr. Carlton responds that "[w]hile this remains an interesting question deserving of analysis, evaluation of the impact of ICANN's gTLD proposal on consumer welfare does not depend on the answer to this question."  (Id. at ¶ 9.)  Dr. Carlton's reasoning to charge forward without a comprehensive study is based simply on his theory that new gTLDs would likely result in benefits to consumers.  (Id.)  Without empirical justification, this theory is incomplete at best and must be tested to prove its validity.  (See Statement of Dr. Salop, Sydney Australia (June 22, 2009) ("The next step is then to apply the theory to the facts, test the theory against the facts in order to see whether there's a likely problem or whether there are likely benefits.")
IV.
The Final Report is Flawed in its Analysis of Price Caps.

The Carlton Report dismisses the need for price caps on the grounds that there will be "proceedings designed to modify and improve" the UDRP mechanisms and that the harm to a registry's reputation would outweigh the profits that could be made by charging incumbent registrants supracompetitive prices.  (Carlton Report at ¶¶ 61-64.)  Again absent is any analysis of the empirical data on the costs associated with defensive registrations and UDRP proceedings, as well as on the potential adverse impact on investment in new gTLDs caused by such price caps.  Likewise, absent is any mention of the harm and costs to the DNS system and Internet-using public caused by cybersquatting and the massive levels of typosquatting and domain name parking that occur. (Id. at ¶ 9.)  
Similarly, the Carlton Report fails to justify its assumption that the enormous amounts of money that can be made on defensive registrations and supracompetitive price increases for incumbents would be outweighed by the reputational harm to such registry.  This statement lacks any analysis of the market for domain names and fails to consider the willingness of parties to game rules and exploit loopholes in the domain name system.

V.
The Final Report is Flawed in its Analysis of the Costs Associated with Consumer Protection.

The Carlton Report is flawed in its failure to obtain and analyze data relating to the costs associated with trademark and IP protection in the domain name system.  Only by dismissing these real and substantial costs is Dr. Carlton able to conclude that ICANN’s proposal for new gTLDs, as embodied in the Draft Applicant Guidebook (DAG), will have the net effect of improving consumer welfare. 
The Carlton Report also reaches incorrect conclusions by downplaying the substantial costs associated with protecting intellectual property in the domain name system.  Over the years, the harms continue to accumulate and have been exacerbated by the speed and ease with which nefarious actors can maintain and profit from infringing domain names and websites. While the Carlton Report does not document the nature and extent of these real harms, it concludes that ICANN-created mechanisms to protect intellectual property in the DNS will be sufficient to address entry-related concerns with the introduction of an unlimited number of new gTLDs. (Carlton Report at ¶ 51.)

The Report also concludes that dispute mechanisms are an equitable and effective procedure for the protection of trademark rights in the DNS, but fails to support this assertion with any factual comparison of the costs of enforcement proceedings with the costs of any proposed pre-registration barriers.  The Report leaves the reader with the false choice that ICANN can proceed either by introducing an unlimited number of new gTLDs or address the economic impact of new gTLDs by “the draconian remedy of a ban on all new TLDs.” (Id. at ¶ 78.) 
VI. 
ICANN Should Form an Expert Panel to Address Economic Overarching Issues

As stated in our introduction, the IPC believes that ICANN should solicit additional work and study on these complex matters that can only be begun to be addressed through a factual and empirical analysis of the domain name market place.  The IPC considers the overarching issue of competition and economic impact as a threshold matter that must be addressed, and the DAG appropriately modified, before new gTLDs can be introduced by ICANN.  The IPC recommends the ICANN develop recommendations for addressing these issues in relation to the introduction of new gTLDs.  It can begin by commissioning the economic study of the domain name market the Board called for in 2006.
The IPC also encourages ICANN to hold policy consultations and meetings dedicated to this overarching issue, - as it held in Sydney on Vertical Separation of Registries and Registrars – Economic Pros and Cons.  ICANN should also allocate the same level of resources for addressing this overarching issue as it has done for resolving each of the other overarching issues with the DAG.  The IPC remains committed in assisting ICANN on these important matters.  Thank you for considering our views on these issues.
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