Revised/Additional Statements of Members of The Working Group On GNSO Council Restructuring

Set forth in the following pages are revised/additional statements by members of the Working Group On GNSO Council Restructuring.  Because group members spent the extra time necessary to work well into the night of July 25 and the following morning in many areas of the world trying to reach a consensus, the group asked in the original report for some latitude to allow individual group members editorial privileges to amend their supplemental statements as multiple comments and drafts of the report had changed hands cross time zones and sleeping schedules.

Three statements from the Nominating Committee Appointee representative, the gTLD Registries Constituency representative and the At-Large Advisory Committee representative have been provided to me today and it is respectfully requested that they be considered by the Board.

I have also revised the final report by inserting these new documents.  The new document which is also being forwarded to the Board Secretary today includes the following statements and is labelled “Updated Report of the Working Group On GNSO Restructuring 25 July 2008 Revised Statements.doc”

Robert L. Hoggarth

July 27, 2008

Statement from Avri Doria / Nominating Committee Appointee representative
I cannot accept any restructuring plan that includes a reduction in Nomcom Committee Appointee (NCA) participation. Not only do I believe it was out of scope for this WG, I believe that doing so would have a deleterious effect for the GNSO council and for ICANN in general and that it would run counter to fulfillment of the core values of ICANN.

On the other hand, I could have supported the rest of the plan though I do have the concerns outlined below. I have reviewed the contents of this note of concerns with my fellow GNSO nomcom appointees and they endorse the viewpoint.

There has been a certain trend by some members of the GNSO Consensus WG to reach agreement between the constituencies in part by denigrating the role of Nomcom appointees and reducing it to at most the role of tie breaker. My feeling is that there are too few members appointed by Nomcom as it is and that any decrease in the number or ratio of Nomcom appointees who can independently influence the policy work is a bad thing. While there is disagreement among the constituency representatives on this issue, the Nomcom appointees in the GNSO, and some others who were consulted, are in strong agreement that the role of a Nomcom appointee is to provide an independent voice and to make sure that the variety and diversity of public interests that goes beyond the sectarian interests of the constituencies is given voice and, when necessary, vote in the deliberations of the policy council. We think this is what is meant in the by-laws where it states:

ARTICLE VII: NOMINATING COMMITTEE, Section 5. DIVERSITY

In carrying out its responsibilities to select members of the ICANN Board (and selections to any other ICANN bodies as the Nominating Committee is responsible for under these Bylaws), the Nominating Committee shall take into account the continuing membership of the ICANN Board (and such other bodies), and seek to ensure that the persons selected to fill vacancies on the ICANN Board (and each such other body) shall, to the extent feasible and consistent with the other criteria required to be applied by Section 4 of this Article, make selections guided by Core Value 4 in Article I, Section 2 .

ARTICLE I: MISSION AND CORE VALUES, Section 2. CORE VALUES

4. Seeking and supporting broad, informed participation reflecting the functional, geographic, and cultural diversity of the Internet at all levels of policy development and decision-making.

Some in the WG have argued that Nomcom appointees only serve the purpose of breaking a tie vote, and with votes being de-emphasized, it was time for Nomcom appointees to wither away or at least be minimized and severely circumscribed. Personally I suggested that the council should have a similar proportion of nomcom appointees to constituency representatives as the Board has Nomcom appointees to SO elected board members, though this was not taken seriously by the WG. At least on the Board, even the elected members are expected to support the global public interest as opposed to just the interests of the SO that elected them. In the council, it is clearly the expectation that the primary responsibility of the constituency representative is the constituency's interest. One of the consequences of the unified front policy sometimes adopted by constituencies is seen in the prevalence of voting in constituency blocks. I believe that this is as it should be, for that is what it means to be the representative of a constituency and follows from the definition of constituency:

From Encarta definition

3. politics group with common outlook: a group of people thought to have common objectives or views, and therefore sometimes appealed to for support

From Compact Oxford definition

1. a body of voters in a specified area who elect a representative to a legislative body.

And while it can rightfully be argued that constituencies do represent a particular set of public interests, it is a narrow set of public interests - that is those that pertain to the constituency. It is the role of the Nomcom to appoint members to the council who are capable of broadening the range of public interests that are brought to the table just as they do when they appoint people to the Board. Someday, if and when general public user interests are directly represented by elected representatives in the GNSO this may no longer be necessary, but that day has not yet come and there is currently no view as to how this could realistically be achieved.

It is my belief that any decrease in nomcom appointee participation, at all levels, will translate into less of a focus on global public interests. At the very least I believe that the council must not worsen the 6:1 ratio and should not be allowed to climb to 12:1 or even 18:1 as is possible in the User/NCP house. As the plan is currently written, the Board, depending on how many constituency members are allowed in a house, could choose to set the Contracted Party House at a ratio of 8 constituency to 1 nomcom appointee and the Non-Contracted Party House to as much as a 18:1 ratio. The plan put forward by the BGC WG improved the ratio slightly to 5.3:1 while the Joint Users proposal kept it at 6:1. It is a concern that even calculating in the non voting Council-level Nominating Committee Appointee (which was not agreed to by the BC) the ratio could end up at 8.6:1. Though, if the 3rd Nomcom Committee Appointee would have been retained and if the Board decides to go with the lowest ranges offered in the proposal it could still have come out as 5.3:1.

Another item of concern involves the election of Board seats 13 and 14. While I very much applaud the creation of a mechanism that allows for Board members to be selected from diverse communities, I believe that Board members should be elected by the entire council and not just by one house in the council. I think the same diversity effect could be achieved by allowing the full council to vote, counting at the house level, for each of the seats and by restricting the nominations to one house for seat 13 and to the other house for seat 14.

The bi-cameral council proposal is a clever solution to a difficult set of conflicting needs. While this proposal shows some interesting features and is worth experimentation, I am concerned that it is too complex. In designing a structure, the value is not in how many exceptions one can add-on to make it workable, but rather in how lean the structure can be and still work properly. There is nothing lean about the solution which is being presented with multiple complex conditions governing most every aspect of the structure. It could have, however, been an worthwhile experiment in creative structuring and thus could have been worth deploying.

To conclude, if the decrease of nomcom participation had not been included in the proposal at the last minute, since no other consensus position is possible at this time and since there is another review in two years to check and see if it all works, I could have agreed to the Consensus Committees WG recommendations despite my misgivings.

###

Comments from Chuck Gomes regarding the Report To ICANN Board of Directors From Working Group on GNSO Council Restructuring dated 25 July 2008

I want to begin my comments by expressing my compliments to everyone who participated in the work that resulted in the report to the Board.  We had lots of disagreements, plenty of emotions and we spent lots of long hours, but in my assessment everyone contributed constructively.  We did not achieve 100% consensus on every point but we came awfully close.  Moreover, I personally believe that the few areas where there were one or two members who disagreed are areas that are not critical components of the overall solution proposed and they are areas that could still be worked to reach resolution without delaying approval of the GNSO structure recommended.

I want to give special acknowledgement to Rob Hoggarth in his role of leading the group.  We definitely made his job challenging but he handled it professionally and helped us stay on track right to the end.

I also want to communicate special thanks to Jon Nevett.  As we were getting very close to our deadline, his ‘bicameral’ idea provided a way forward when it looked very much like there was not much of a chance to reach any broad consensus.  Jon also played a key role in preparing several summaries of where we were at during our last few days of work.

On behalf of the gTLD Registry Constituency (RyC) that I was tasked to represent, I support the total package of recommendations.  They do not include everything the RyC membership supported but that is true of every group that was represented.  Everyone made compromises in the spirit of reaching a solution that could be supported by all or at least a strong majority.

The main body of the report says, “There were also a number of areas where the group did not reach consensus . . .”  This is true but I think it is helpful to specifically point out the very limited nature of those.  In Attachment A, areas where there was not unanimous support are shown in bold font.  There are only three items in bold font and they involve only two separate issues:

· Whether or not there should be a third Nominating Committee appointee that serves in a non-voting capacity at the Council level, in addition to one each voting Nominating Committee appointee in each house – In the final analysis, I believe there was only one person who is opposed to having such an appointee.

· Whether or not it should be possible to have the third Nominating Committee appointee that serves in a non-voting capacity at the Council level serve as chair of the Council if the Council does not agree on another chair – my understanding is that there are only two opponents to this idea.

RyC members, like just about all others in the GNSO, expressed serious concerns about excessive complexity of the bicameral model as it was initially proposed.  But I sincerely believe that the application of that model to voting only eliminated most of the complexity and provides an approach to Council operations that will be easy to manage and effective.

Consistent with our belief in support of the BGC WG recommendations that policy making should minimize voting and that efforts should be made to reach rough consensus that most can support, the RyC strongly supported high thresholds for policy decisions.  But when it became clear that many in the small consensus group would not support thresholds as high as some RyC members wanted, I compromised and accepted thresholds that were as high as possible while at the same time addressing concerns that others had in this regard.  This I believe is an excellent example of the ‘rough consensus’ approach that the BGC WG recommended.

In the case of the proposed Contracted House, I do not believe that it is necessary to have more than four representatives each for Registrars and Registries.  In my opinion, three representatives have been able to effectively represent registrars and registries quite well.  It may be that as the RyC grows in the next few years, that having four representatives could be useful, but any larger than that would seem to be unnecessary if the Council is a policy management body rather than a legislative body as the BGC WG recommended.  Also, it may be that having four representatives could be useful in balancing out the voices of the larger number of representatives proposed for the Non-Contracted Parties House.  But I want to point out that having four representatives if each had to be from a different geographical region would exasperate an already existing problem of finding available and qualified Council representatives; therefore, I would support four representatives for each Stakeholder Group in the Contracted House only if they could come from three different geographical regions.  The RyC will address this issue in the GNSO comments currently being developed regarding geographical regions.

Having one Council level, non-voting Nominating Committee appointee seemed to me to be a reasonable compromise between those on the consensus group who strongly supported the independent role of Nominating Committee appointees and those who questioned the value.  The RyC definitely believes that there is value in having independent participants on the Council.  We support the inclusion of one voting Nominating Committee appointee in each House within the Council and also having a non-voting Nominating Committee appointee at the Council level.  We also support the latter as a possible option to serve as Council Chair as needed, but I communicated several times in the consensus group that I believe the issue of Council Chair selection is one that could easily be deferred for 30 days without detracting from the bicameral voting solution proposed.  Whatever procedure is adopted for selection of the Council Chair, RyC members strongly emphasize that, to be effective, the Chair must be very familiar with the GNSO and the GNSO Council.

Regarding Section 6 of Attachment A regarding representation, I supported a statement that would require that all stakeholder group and constituency policy statements should include documentation demonstrating what stakeholders participated in preparing and supporting the statements.  The consensus group elected not to include my suggestion in the form I presented it and I can live with that.  It is indeed an issue more closely related to the PDP revision that will happen in the near future, but community representation is a fundamental value of the bottom-up policy development process within any GNSO structure including the bicameral voting approach proposed.

In conclusion, I want to reiterate that I support the complete set of recommendations presented in Attachment A.  At the same time, without suggesting any delay in approval of the bicameral voting approach recommended by the consensus group, I am willing to work with others in the next 30 days or so to further decide how we select a Council Chair.

###
Revised statement presented by the ALAC representative Alan Greenberg, with respect to the Report to ICANN Board of Directors From The Working Group on GNSO Council Restructuring on behalf of the ALAC GNSO advisory sub-committee (Cheryl Langdon-Orr, Sébastien Bachollet, Vanda Scartezini, Izumi Aizu, Alan Greenberg) 

The statement below was written and endorsed prior to the receipt of proposed changes approximately 35 minutes before the final deadline for submitting statements (see Snapshot section 2.c). On the matter of a third Nominating Committee Appointee, the ALAC finds it very disturbing that the presence of one non-voting Council member (equivalent to a Liaison) should be sufficient cause to break the general consensus that had been previously established.

Equally disturbing is that the position presented by the ALAC during Working Group deliberations, developed and supported by a five-person ALAC advisory group, is in at least one constituency statement, characterized as a position taken by a “Nominating Committee Appointee”, solely (we assume) because the ALAC representative to the Working Group happens to be such an appointee to the ALAC.

The ALAC stands by the following original statement of support of the Working Group outcomes as they existed prior to the substantive, last-minute change. 

=====================================

The ALAC is pleased to have been a part of this working group, and particularly pleased that it has proposed a structure that is reasonably satisfactory to all parties. Such an outcome was not at all guaranteed, and all participants and their constituencies and advisors should be complimented for the diligence, flexibility, good faith and fortitude that they have shown. Rob Hoggarth deserves particular credit for his part in this endeavour.

We were included in this working group as a result of the ICANN By-Law mandated ALAC Liaison to the GNSO. However, a prime goal throughout the process has been to ensure that the estimated 1.3 billion Internet users have some measure of formal representation during the gTLD policy development process. Participating in this process is quite a different role than that of the ALAC, which can advise the Board after the fact. To be clear, the ALAC does not see itself involved in the gTLD PDP in any was other than its current Liaison and Board Advisory role. Nor do we see or advocate any formal role for the overall At-Large organization. 

Until there is a more representative user-oriented presence in the Non-Commercial Stakeholders Group (NCSG), ALAC will be pleased to work with ICANN encouraging the user communities around the world to form and participate in new Non-Commercial Constituencies within the NCSG. And until such new Constituencies can speak for themselves, we are willing to play an integral role in the design, structural development and implementation of this Stakeholder Group. 

Throughout the Working Group activities, we have supported the effort to maintain the presence of Nominating Committee Appointees (NCAs) in the GNSO. Perhaps in the future, when the NCSG and to some extent the Commercial Stakeholders Group have a diverse and widely representative set of Constituencies, NCAs may no longer be needed, but until that time, their presence is essential to at least partially offset the majority of the councillors who are representing their business interests.

Comments on the Working Group Proposal

ALAC generally supports the outcome of this extensive process, but we wish to make the following specific comments.

1.
The Board is encouraged to take a minimalist approach in determining the size of each Stakeholders group. The BGC report rightfully proposed to have the new Council smaller then its predecessor. Particular focus should also be given to ensuring that the lone NCA in each house is not unreasonable overwhelmed or effectively denied speaking rights. The current ratio of 1 NCA for each 6 constituency councillors seems reasonable, but one of the suggested options is a ratio of 1 to 18! Similarly, the number of councillors in each house should not be so unbalanced as to allow the larger one to dominate (in shear numbers) in discussion.

2.
It is troublesome that in the proposal, one of the NCAs has been disenfranchised. Although no solution was found acceptable to all parties, it sets a very unfortunate precedent within ICANN.

3.
The process described to name the GNSO Chair is unwieldy and fraught with conflicts. It requires the Nominating Committee to identify an appointee who has the skills and willingness to Chair the GNSO. Such a person may also need to have sufficient experience with the GNSO so as to immediately understand its processes and constraints. Yet it may turn out that this person will not be Chair, but rather a non-voting Council member. As a NCA to the Council, one of the often cited characteristics is that the person be from outside ICANN and not have a history of being associated with GNSO constituencies. It is quite unclear how the Nominating Committee can fulfill all of these requirements in a single person, or that many volunteers will be found willing to volunteer for such a position. 

4.
To date, no attention has been placed on transition processes, or whether this new council can become active prior to its detailed policies and practices being developed.

5.
It is, in our opinion, unfortunate, that Board elections do not include all Councillors (including all NCAs) in each election (presumably with some level of weighted voting to offset the disparate numbers.

6.
Regarding a GNSO Council or House vote to remove an NCA, the Board is encourage to change the By-Laws to require that should a Board ever be put in the position of ratifying a removal for cause, that it be required, at the same time, to name a replacement until such a time as a future Nominating Committee can identify a successor through more traditional means. This will ensure that the independent voice is not lost within a House or on Council.
###

