Options paper for consideration by the GNSO Consensus working group July 2008 
As discussed briefly on Council it may be helpful to list what seems to have arisen as the concerns that constituencies have with regard to change in GNSO structure. It would be helpful to validate this list with the group in order to work at solutions that address the concerns. Some options are also mentioned that may be worth discussing. 
Concerns

1. Concerns of users (commercial, non-commercial, at large)

a) Externalities. Early years of DNSO/GNSO policy making was frequently (but not exclusively) about internal issues. That is registration related relations between users and their suppliers such as: UDRP or Transfers. Today, users concerns are about externalities that have grown up as a function of the way we do things. These externalities typically make the Internet a less attractive place to do business or communicate. They relate to consumer harm and make the Internet a more risky place to be as a user. 
Examples include cyber squatting and phishing.
Solutions to externalities. Users believe some solutions to these externalities can be achieved by one of three ways:

· registries and registrars (R&Rs) voluntary action

· contract compliance

· contract change
.

Lack of progress. Users perceive a lack of progress (and even lack of will) by the contract parties to address these externalities
. This reduces user engagement in ICANN.
b) Board seats. The present GNSO structure has meant that only a candidate supported by the contract parties has won.

c) Nominating Committee appointees. Their number (3) is a function of the present GNSO structure. Their relevance in a reformed structure is unclear. 

d) Manpower. Users work part time on ICANN matters
. They require a critical mass of individuals in leadership positions to manage GNSO work and cope with absences.

2. Concerns of the contract parties (registries and registrars)

a) Relevance of externalities. The R&Rs are reluctant to pay for change that would solve problems that  they consider as "externalities" to their business model or to the scope of ICANN. 

Uncertainty of costly contract change. The R&Rs are nervous about unreasonable obligations and greater uncertainty if users were to dominate in policy making.  This is a function of the ICANN concept of “consensus” policy. A supermajority is 2/3  for reasons of history and the current by-laws say a supermajority vote creates “consensus” policy that is binding  on the Board (unless sent back to GNSO by 2/3 Board vote). 

b) Board seats. The proposed joint users proposal would mean only a candidate supported by users could win.

c) Nominating Committee appointees. Their number (3) is a function of the present GNSO structure. Their relevance in a reformed structure is unclear.

Options to discuss
1. Change the supermajority.  If 2/3 is a problem: change it! Would a construct of  “All users  + 25% of R and Rs”  be acceptable to all?

2. Allocate board seats. Would an agreed allocation of one user nominated and one supplier nominated GNSO Board member be acceptable ? 
(The two Board members would still be required to exercise their collegiate Board responsibility).
3. Clarify the scope of externalities within consensus policy. Would it help to clarify the nature of consumer harm issues (the externalities) that fit within “consensus” policy – ie inside the so-called  consensus-policy  "picket fence."

4. Implications for a new structure. If we made the changes above would that be sufficient to allay the R&Rs concerns and allow more users representation than proposed in the BGC model (and thus address the user concern on manpower)?

�They are real issues but I would caution that we avoid mission creep by getting into consumer protection issues.


�It seems to me that insofar as the GNSO is concerned contract change via development of consensus policies is the main concern for this group that is related to GNSO structure.


�We need to recognize that some of this perception, maybe a significant portion, is related to a misunderstanding of ICANN’s and hence the GNSO’s narrow mission.  Much of the concern relates contract compliance and it appears that ICANN is moving in a positive direction there.


�Could that because the candidates put forward were not the best to represent the whole GNSO rather than one small subset of interests?  What if we required 2/3 for election of directors so that we all had to come up with candidates that would fairly represent broader GNSO interests?


�I agree that the role of NomCom appointees should be evaluated in the context of any revised structure but I think we have seen some clear value that likely would be useful in most any structure.


�So do contracted parties.


�Not sure what this means.  If it means they need effective representatives within the GNSO, I agree.  If it means that there should be people who do the policy work relatively independently of the broader community of users and without user consultation, then I disagree because that would not be bottom up.


�Is it being suggested that R&Rs should pay for change for out of scope changes?  R&Rs or any businesses in a free market should be able to decide what makes sense in support of their customers as long as they are in compliance wit contracts and laws.  Not sure what this has to do with structure.


�I think this is an area we should discuss further.  It may be that a requirement of 2/3 or some higher amount might avoid some of the problems we have had in the past and incent all sides to work more collaboratively to reach common ground.


�I am open to pursuing this further.


�I think this would take a lot of time, more than we have, and it might not be necessary.  Also, consumer harm is too broad.


�If we made changes like the above, would that allay the users’ fears of the BGC proposal?
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