DRAFT Concepts for External Dispute Resolution Process/Procedures Group to consider /advise on Controversial name string applications 
The RSTEP Process was used as a source document  to consider the concepts that could be used to guide the development of a ‘standing group’ that ‘controversial names could be referred to for consideration/advice. Some of the elements of a proposed  ‘ Controversial Names – Dispute Resolution Group – CN-DRG [this ‘name of the group is used for convenience, is preliminary, draft, and tentative] are:

1. Establish a ‘standing group’ with identified ‘experts’ 
2. Identify a senior individual [consider retired judge, etc.] to act as ‘chair’, but establish two [or three] vice chairs with expertise in other areas who are well respected, and senior members with different kinds of expertise.
3. Recognize that not all controversial categories can be ‘predicted’; procedures will have to accommodate need to ensure flexibility to respond to something not foreseen.
4. Use the Chair and vice chairs as a standing committee of 3-4 people, whose task it is to help to identify ‘neutral experts’ to act as panelists. Chair, co-chairs, in particular must not have other business relationships with ICANN and should be highly respected, and credible individuals. 

5. For Panelists as well, great care should be taken to ensure neutrality, and avoid direct conflicts of interests. A initial list of participants in ‘panels’  can be pre-qualified to act, on an invited basis, when a ‘controversial name’ is applied for. The role of the chair would function much like the chair of the RSTEP, but he/she would be assisted by knowledgeable experts from areas, such as culture, etc. in the development of the ‘panel’ to consider a particular controversial string. 

6. An initial list of panelists will be developed, with the understanding that additions will be possible, depending on the categories of names that are referred to the CN-DRG. 

7. Reimbursement:  Create a compensation framework that would pay a retainer to the chair and vice chairs to be available on a ‘standing basis’. Develop a compensation fee schedule, to be developed by Chair, working with ICANN staff and administered by the chair/staff manager, with a flat amount for an estimated number of hours devoted to the consideration, documentation, etc. 
8. Initially, since there is no experience in what the fees might  be, task the chair and vice chairs, supported by ICANN operational staff, to develop an ‘interim budget’ and fee schedule. 

9. Applicants should expect that the cost of ICANN fees will include the cost of convening the CN-DRG.  

10. Complete documentation and publication of a report will be undertaken by the CN-DRG; with drafting provided by a member of the CN-DRG, reviewed and agreed by the panel that participates in that particular ‘evaluation’. The report will be published, as part of the routine publication of the application. 

11. Consistent with the overall fee structure established for new gTLDs, the fees established should include a cost recovery element that supports the additional costs that ICANN incurs. 

12. Interim Chair: it may be useful to identify an Interim Chair to work with staff to further develop the draft set of operational procedures. OR initial drafting of  procedures could also be the subject of a further ‘quick process’ chartered by the GNSO Council, to be fleshed out, and finalized in 30 days, published for comments, reviewed by legal, etc. etc. In both cases, operational and legal staff support will be needed to support this phase of the process. 

13. The CN-DRG’s ‘advice’ to the ICANN application process is binding. [under ‘further work is needed, consideration should be given to what ‘appeals’ exist, if any]. 
14. The CN-DRG will have access to legal counsel, external to ICANN, that it may consult for questions of national law, etc. [necessary to have a budget for this, if it is agreed]

15. The CN-DRG will have access to technical advisor, external to ICANN [under further work is needed, consideration should be given to whether this is needed.  Who would it be? A referral to the SSAC? Or a referral to the RSTEP? Not seemingly in the charter of the RSTEP, but could it be? Would that be appropriate? ]
16. Where the CN-DRG, or the ICANN staff identify that a name applied for might also have stability concerns [e.g. is also a reserved name category, or is in conflict with a RFC, it may be useful to decide whether the name will be rejected for that reason, and then not referred to the CN-DRG, or reviewed, a determination made first that there are not any stability problems, and then referred to the CN-DRG. . 

17. [In order to understand what kinds of names may be received, the RN WG could propose to Council that it solicit a structured response to a request for comments, where specific questions are asked, and stakeholders are invited to respond to that list of questions. That could provide additional background information to help to guide the development of the categories of ‘controversial names. ]
18. Under further work, there should be

a.  development of criteria for the background of the chair, vice chairs and panelists

b. Further development of what might constitute transparent and predictable criteria/guidance to the panels

c. Whether it is possible to have a ‘quick look’ by the chair/vice chairs to determine whether to accept a referral or not, and what appeal of that would be available, if any

d. Under consideration of how to recoup the fees for providing the dispute procedure, discussion of who should fund the procedure should include whether the applicant pays; or whether the costs are shared by the entity filing the dispute, etc.

e. Further work is needed in scoping and scaling the anticipated number(s) of possibly controversial applications and what time frame should be established to give a panel an assignment, research/discuss/reach a recommendation, and whether and what documentation would be expected from the applicant, and the entity that files the dispute.

Initial Draft by Marilyn Cade

Discussed in preliminary form on May 3, 2007 at 11 a.m. sub group call; revision published at 1:10 p.m. EST. 
Revisions not yet discussed with Sub Group. 

