Bylaws Revision Comments re. GNSO Restructure from Chuck Gomes
17 August 2009

These comments are being submitted as personal comments and do not necessarily reflect the views of my employer, VeriSign, or of the gTLD Registries Constituency for which VeriSign is a member.  Please note that my comments are listed in bullets in italic font following applicable sections of the Bylaws revisions, which are contained in boxes.
ARTICLE X: GENERIC NAMES SUPPORTING ORGANIZATION 
SECTION 3. GNSO COUNCIL 
	6. The GNSO shall make selections to fill Seats 13 and 14 on the ICANN Board by written ballot or by action at a meeting. Each of the two voting Houses of the GNSO, as described in Section 3(10) of this Article (link TBD), shall make a selection to fill one of two ICANN Board seats, as outlined below; any such selection must have affirmative votes compromising sixty percent (60%) of all the respective voting House members: 

a. the Contracted Party House shall select a representative to fill Seat 13; and 

b. the Non-Contracted Party House shall select a representative to fill Seat 14 

. . . 


· It is appropriate for Seats 13 and 14 to be filled as prescribed in this clause for the following reasons:
· It is the order approved by the GNSO Restructure Committee formed by the Board.  Some participants in that Committee would have not approved the proposed restructure recommendations if the order was reversed.
· Seat 13 is currently filled by a Director who is from the Contracted Party House.
· Seat 14 was filled by a unanimous vote of the Council, thereby demonstrating that weighted voting had little if any impact on the selection process.
	10. Typically for voting purposes, the GNSO Council (see Section 3(1) of this Article) shall be organized into a bicameral House structure as described below: 

. . .


· Beginning this clause with the word “Typically” seems to suggest that there may be times when the bicameral House voting would not apply and I do not believe that is the case except in cases that are clearly identified elsewhere in the Bylaws (e.g., election of Council Vice Chairs and election of ICANN Board seats 13 and 14).
· I suggest rewording this so that it reads something like the following, “Except as otherwise required in these Bylaws such as the election of Council Vice Chairs and the election of ICANN Board seats 13 and 14, for voting purposes the GNSO Council (see Section 3(1) of this Article) shall be organized into a bicameral House structure as described below: . . .”

ARTICLE XX: TRANSITION ARTICLE 
	5. Beginning with the commencement of the ICANN Meeting in October 2009, or another date the Board may designate by resolution (the “Effective Date of the Transition”), the representatives on the GNSO Council from each of the existing six Constituencies shall be appointed or elected consistent with the number of Council seats allocated by its respective Stakeholder Group in Section 5 [link TBD] subject to the following: 

. . . 

e. The three seats currently selected by the Nominating Committee shall be assigned by the Nominating Committee as follows: one voting member to the Contracted Party House, one voting member to the Non-Contracted Party House, and one non-voting member assigned to the GNSO Council at large. 


· Has the Nominating Committee been assigned the task in item 5.e above?
ANNEX A: GNSO Policy-Development Process 
To simplify understanding and application of the PDP during the transition, it might be helpful to add a PDP section to Article XX (Transition Article) along the following lines:  “Except as indicated in these revised Bylaws and as noted in the revised Annex A, the GNSO Policy Development Process will continue to be guided by the original PDP as outlined in the Bylaws until such time that a revised PDP has been approved by the ICANN Board.”
SECTION 3. Initiation of PDP 
	The Council shall initiate the PDP as follows: 

. . . 

c. Vote of the Council. A vote of more than 33% of the Council members of each house or more than 66% vote of one house in favor of initiating the PDP within scope will suffice to initiate the PDP; unless the Staff Recommendation stated that the issue is not properly within the scope of the ICANN policy process or the GNSO, in which case a GSNO Super Majority Vote as set forth in Section 3, paragraph 11(c) [link TBD] in favor of initiating the PDP will be required to initiate the PDP. 


· The reference to “Section 3, paragraph 11(c)” should be clarified as follows: “Bylaws Article X (Generic Names Supporting Organization), Section 3, paragraph 11(c)”.

· Because the term “GNSO Super Majority” occurs many times, it might be helpful to define it directly in the Bylaws rather than pointing to an indirect definition as contained in Bylaws Article X (Generic Names Supporting Organization), Section 3, paragraph 11(c).
SECTION 7. Task Forces 
	d. Collection of Information. 

1. Constituency and Stakeholder Group Statements. The Representatives of the Stakeholder Groups will each be responsible for soliciting the position of their Stakeholder Groups or any of their constituencies, at a minimum, and other comments as each Representative deems appropriate, regarding the issue under consideration. This position and other comments, as applicable, should be submitted in a formal statement to the task force chair (each, a "Constituency/Stakeholder Group Statement") within thirty-five (35) calendar days after initiation of the PDP. Every Constituency/Stakeholder Group Statement shall include at least the following: 

(i) If a GNSO Super Majority Vote was reached, a clear statement of the constituency's or Stakeholder Group’s position on the issue; 

(ii) If a GNSO Super Majority Vote was not reached, a clear statement of all positions espoused by constituency or Stakeholder Group members; 

(iii) A clear statement of how the constituency or Stakeholder Group arrived at its position(s). Specifically, the statement should detail specific constituency or Stakeholder Group meetings, teleconferences, or other means of deliberating an issue, and a list of all members who participated or otherwise submitted their views; 

(iv) An analysis of how the issue would affect the constituency or Stakeholder Group, including any financial impact on the constituency or Stakeholder Group; and 

(v) An analysis of the period of time that would likely be necessary to implement the policy. 

2. Outside Advisors. The task force, should it deem it appropriate or helpful, may solicit the opinions of outside advisors, experts, or other members of the public, in addition to those of constituency or Stakeholder Group members. Such opinions should be set forth in a report prepared by such outside advisors, and (i) clearly labeled as coming from outside advisors; (ii) accompanied by a detailed statement of the advisors' (A) qualifications and relevant experience; and (B) potential conflicts of interest. These reports should be submitted in a formal statement to the task force chair within thirty-five (35) calendar days after initiation of the PDP. 


· As pointed out in earlier comments to policy Staff from Jeff Neuman, the term “GNSO Super Majority” should be changed to “Stakeholder/Constituency Super Majority”.
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