The GTLD Registry Constituency (RyC) Statement on WHOIS COMBINED TASK FORCE Terms of Reference Tasks 1 and 2 

This statement responds to the request for constituency input on the WHOIS COMBINED TASK FORCE Terms of Reference (2 June 2005) Tasks 1 (Purpose of WHOIS) and 2 (Purpose of WHOIS contacts).

.

Pursuant to requirements of the GSNO policy development process, the RyC has concluded:

I. Constituency Position
A. Task 1 – Purpose of WHOIS

The WHOIS function had one original purpose, clearly articulated by the European Commission Data Protection Working Party  – “to give people who operate networks a way of contacting the person technically responsible for another network, another domain, when there was a problem.”
 This purpose is a direct result of the nature of the Internet at the time when the function was originated, namely a limited interconnection of research, university and government networks. The visionary founders of the Internet never conceived of the Internet as the global means of mass telecommunications that it has now become

The WHOIS function now has additional purposes that have arisen from the change of character of the Internet. Its explosive growth has unfortunately attracted a minority of users who do not share the high-minded idealism of the Internet’s founders. The spammers, cybersquatters, phishers and other abusers of the functions of the Internet, together with users whose intent is criminal (terrorists, et al) have made it necessary to recognize that the WHOIS function has purposes beyond its original purpose. However, recognition of this need does not imply that the function must make all personal data public. There is no justification at this time for a WHOIS function that makes available to the entire world the personal data of millions of domain name registrants.

There are adequate techniques, such as tiered access, that can make WHOIS data available to law enforcement agencies and others that need the data.
The EC Working Party Opinion cited above recognizes the expansion of purposes and at the same time strongly supports the concept that not all data should be made public:

“…it is essential to limit the amount of personal data to be collected and processed.”
“The registration of domain names by individuals raises different legal considerations than that of companies or other legal persons registering domain names.”

“In the light of the proportionality principle, it is necessary to look for less intrusive methods that would still serve the purpose of the Whois directories without having all data directly available on-line to everybody.”
“The Working Party encourages ICANN and the Whois community to look at privacy enhancing ways to run the Whois directories in a way that serves its original purpose whilst protecting the rights of individuals. It should in any case be possible for individuals to register domain names without their personal details appearing on a publicly available register.”
 [emphasis in original]
It is entirely disingenuous to argue that personal data must be made publicly available because ICANN requires that domain name registrants consent or acknowledge that their data will be publicized. The point of this Task Force’s proceeding (and the proceeding of its predecessors) has always been to determine how the WHOIS function should be structured, not to defend its legality or illegality as presently structured. 

B. Task 2 – Purpose of WHOIS Contacts

The RyC believes that the purposes of the various contacts are adequately described in Exhibit C of the Transfers Task force report. 
(from http://www.icann.org/gnso/transfers-tf/report-exhc-12feb03.htm):
II. Method for Reaching Agreement on RyC Position 

The RyC drafted and circulated via email a constituency statement, soliciting input from its members. RyC members suggested edits and additions to the draft which were subsequently incorporated into the final constituency statement. The statement was adopted by a unanimous vote of the members present at the teleconference meeting on 17 August 2005. 
III. Impact on Constituency

Recognition that the WHOIS function has a limited purpose and that personal data should not be publicly available would assist the members of the RyC in fulfilling their legal obligations in their respective jurisdictions. 

IV. Time Period Necessary to Complete Implementation

Depending on the actual technical implementation requirements of any agreed-to WHOIS changes, it could take considerable time for registries to implement changes.  Moreover, time for implementation may vary by registry depending on resource availability, size of the WHOIS database, etc.  If the changes involve implementing the IRIS protocol, a lengthy amount of time should be allowed for transition because of the widespread and longstanding use of the existing protocol.
� See Article 29 Working Party Opinion 2/2003 on the application of the data protection principles to the Whois directories, available at 


http://europa.eu.int/comm/justice_home/fsj/privacy/docs/wpdocs/2003/wp76_en.pdf





