Business and Commercial Users Statement

WHOIS Statement on Conflicts of Law 

This document provides the BC views on the draft recommendation of the WHOIS TF on procedures to be followed in the event of a conflict between national privacy laws and registry/registrar contractual obligations to ICANN.

Background

The BC supports the task force recommendations on addressing  possible conflicts  between the national laws affecting a registry or registrar and the relevant ICANN contracts.  

The BC has not seen examples of such conflicts and is not aware that they are a frequent occurrence. Many of the BC members operate in multiple regions of the world, and offer online services. Our members are familiar with privacy requirements for online services in jurisdictions where they operate.  The BC is not aware of any increase in conflicts and does not expect this to change. However, the BC supports the TF recommendations in order to ensure transparent, consistent approaches to dealing with any such conflicts.  

BC Position

It is the experience of the BC members that most of the established privacy regimes typically based on the OECD privacy principles, requiring use and disclosure practices be provided to the data subject at the time of data collection.  ICANN’s present WHOIS requirements, as governed by the RAA, require notice and consent to the collection of personally identifiable data. 

Thus, today, as required by existing ICANN agreements, registrants are notified of the collection and display of data and consent to the collection and display of data. This should meet the privacy requirements of existing national law. 

In the view of the BC, registrants are obtaining domain names in order to engage in communications with the public and therefore, should provide accurate and complete information so that they can be “found” through a WHOIS query. The BC strongly supports accurate WHOIS data and recommends that all registrants be advised of the requirement to provide such data and that that data will be publicly displayed. The BC does support the use of third party services to provide any needed anonymity, such as third parties, registrars, or ISP services.  The BC notes that any individual who prefers not to have such data has choices, both in the third party proxy registrant services, and also by utilizing an ISP or web hosting service who can provide personal web pages. Thus, the BC does not accept that individuals/as registrants, should be allowed to use false information as a protection of personal privacy.  

The BC believes that the registrant notice should be sufficient; and therefore the BC fully supports the additional focus on notice to the registrants as provided in a separate working item of the WHOIS TF. 

As regards the need for a standardized process to deal with national law conflicts, should a conflict with national law arise, the BC supports the need for a standardized transparent  process that establishes the required procedures to resolve possible conflicts.  The BC supports the TF’s proposed process as transparent, neutral and supportive of the needs of the broad  ICANN community, while respecting the needs of  the registries/registrars and of national law.  

The BC supports the need to have an effective resolution to conflicts between national law and ICANN contractual requirements, to the extent economically feasible and practical, while respecting the needs of the global community for WHOIS access. 

It is important that, to the greatest extent possible, disclosure to the broader community occur, when this procedure is undertaken between a registrar and ICANN. 

We should seek to avoid “unique solutions”, to the greatest extent possible. Transparency of processes will ensure that there is the greatest possible consistency of any solutions that are developed in dealing with conflicts that do arise.  Consistent with other ongoing reviews of consensus policy, this area of policy should be monitored and in particular, Council should review how the first exception is dealt with to see if there are any lessons to be learned.  

The BC therefore supports the TF recommendations on dealing with conflicts between national laws and registry/registrar contractual obligations to ICANN. 

Outreach for Statement on Conflicts of Law

· The BC members were notified of the new terms of reference for the combined Task Force on 19 May 2005  

· The statement and the issues were discussed at the Luxembourg meeting 11 July 2005. 

· A conference call was held on 26 July 2005. 

· The draft statement on Conflicts of Law was posted to the BC list on 2 August 2005 and adopted after a 14 day period.
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