Constituency statements on purpose of WHOIS

August 2005

Chair’s questions on purpose of WHOIS
1) Some constituency statements indicate that the purpose of the Whois system is to provide contact information to assist in the resolution of specific types of problems. For example, the NCUC statement suggests that the purpose is limited to resolving "technical problems". On the other hand, the IPC statement does not limit the purpose to resolving a specific type of problem.

Should the purpose of Whois be defined in resolving specific types of problems?
...if so...


2) What types of problems should the purpose encompass? Technical problems? Legal problems relating to the domain name itself? Legal problems relating to the content hosted using the domain? Non-legal issues relating to content? Others? 

Chair’s questions on purpose of WHOIS contact data
Various constituency statements that we have seen thus far express different views on whether the purpose of Whois is to contact the registrant or simply a representative of the registrant. For example, the IPC constituency statement indicates that the purpose of Whois is to provide the contact information for "domain name registrants" and the ISP statement agrees that the purpose is to provide contact information for "the individual or organization that has registered a domain name". On the other hand, the NCUC statement indicates that the purpose of Whois is to provide a link to a "responsible party who can either act to resolve, or reliably pass information to those who can resolve, ... problems". 
Issues:


- Is the purpose of Whois to provide contact information for the registrant, or simply someone (presumably acting on behalf of the registrant) capable of resolving the relevant issues?

- Without skipping ahead to the discussion of the various contact types, if the purpose is to provide contact information for the registrant, is it also necessary that additional contact information be provided to resolve certain problems in a timely manner? 
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Business and Commercial Users Statement

Item 1: Purpose of Whois
Item 2: Purpose of Whois Contacts.
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Background

Constituencies have been invited to provide input on the Whois Task Force Terms of Reference Items 1 (Purpose) and 2 (Purpose of WHOIS contacts). This statement has been prepared in accordance with the GNSO policy development process criteria for “Constituency Statements”. (see annex).

Related Documents: 

· Call for constituency statements on Tasks 1&2 of Whois Task Force Terms of Reference, http://forum.icann.org/lists/gnso-dow123/msg00416.html.

· Terms of Reference : http://gnso.icann.org/policies/terms-of-reference.html.  

1. Purpose of the Whois Database. 

· The Internet has evolved from its early days of technical experimentation and has become a key medium for commerce and a rich source of information and resources for users.  The purpose of the Whois database as the primary resource of contact information must therefore reflect this evolution.
· ICANN’s responsibility for stability and security are highly relevant to an accurate Whois.
· The Registrar Accreditation Agreements (RAA) maintained by ICANN require, as a pre-requisite to the registration of a domain name, the inclusion of the administrative, technical and contact details into a publicly accessible Whois database.  The RAA also mandates that registrants receive notification of the public accessibility of this information.
· The BC supports having clear and easy to find “notice” of both the collection and the display of data.
· The BC also notes that registrants are able to use agents as contact points should anonymous registration be desired. In any case, the correct data should be collected, and maintained by the agent, for provision upon legitimate request. 
With the above in mind, the BC proposes the following purpose of the Whois database: 
A database of contact information sufficient to contact the registrant or their agent(s) to enable the prompt resolution of technical, legal and other matters relating to the registrant’s registration and use of its domain name.

Affect on the Constituency, including financial impact

· BC members rely on accurate WHOIS data to engage in a number of important actions, including: verification of who holds a particular name; trademark/domain name portfolio management; contacting a registrant due to network or phishing attacks originating from a particular domain; engaging in trademark protection, cooperation with law enforcement and consumer protection authorities when investigation of illegal activity in a domain; contacting a registrant to make an offer to purchase an existing registration, etc. 

· The BC believes that this policy will have a positive impact on the Constituency, and will help to limit the costs to business users. We do not believe that there is any cost associated with this policy since it is essentially maintaining the status quo.

An analysis of the period of time that would likely be necessary to implement the policy.

· Little time would be needed for implementation, since this is essentially the status quo.

2. Purpose of WHOIS contacts
The BC believes there is a need to clarify the information that should be provided in the three categories defined in the Transfers Policy and to use consistency of terminology. 

Terminology

The Transfers policy uses the term “domain holder” in place of “Registered Name Holder”.  The  BC recommends that these two terms are treated as interchangeable with each other. 

a. Registered Name Holder
The Registered Name Holder is the registrant and thus responsible for the domain name registration generally, including for canceling or transferring a name. This individual’s or the organisation’s name and contact should be provided in this category. 

b. Technical Contact

The technical contact is responsible for responding to inquiries related to the technical functioning of the web site and to deal with any technical problems. An individual competent to respond to those kinds of inquiries should be provided in this category. 

(If a registrant chooses to use their ISP or other third party as the technical contact, that changes in no way the need for accurate data for the Registered Name Holder).

c. Administrative Contact

The Administrative Contact may be responsible for dealing with the content on the web site and is responsible to the registered name holder, unless they are the same person.  The BC supports the definition in the Transfers policy: 

The Administrative Contact is: “an individual, role, or organization authorized to interact with the Registry or Registrar on behalf of the Domain Holder.  The administrative contact should be able to answer non-technical questions about the domain name’s registration and the Domain Holder. In all cases, the Administrative Contact is viewed as the authoritative point of contact for the domain name, second only to the Domain Holder.” 

Note: the holder, technical and administrative contacts may be one and the same. 

Affect on the Constituency, including financial impact

· This policy will have a positive impact on the BC and more broadly for all Internet users who need to check Whois data for policing domain names, deal with network problems and phishing attacks; check out a web site to see with whom they are doing business, or where their children are finding information, etc. by enhancing the accuracy and usability of the Whois database.

· There should be no financial impact on the constituency as a result of this policy. It is possible that there may be minimal costs to the Registrars if they are not fully complying with the present RAA. Any costs would be related to the provision, in automated form, of descriptive information of what is recommended to fill each separate category.
An analysis of the period of time that would likely be necessary to implement the policy.

· An implementation working group, to include representation from the user constituencies, but largely to include Registrars, should be established. The implementation time frame should be short.

3. Outreach process

GNSO policy development process section 7.d.:

1. Constituency Statements. The Representatives will each be responsible for soliciting the position of their constituencies, at a minimum, and other comments as each Representative deems appropriate, regarding the issue under consideration. This position and other comments, as applicable, should be submitted in a formal statement to the task force chair (each, a "Constituency Statement") within thirty-five (35) calendar days after initiation of the PDP. Every Constituency Statement shall include at least the following:

(i) If a Supermajority Vote was reached, a clear statement of the constituency's position on the issue;

(ii) If a Supermajority Vote was not reached, a clear statement of all positions espoused by constituency members;

(iii) A clear statement of how the constituency arrived at its position(s). Specifically, the statement should detail specific constituency meetings, teleconferences, or other means of deliberating an issue, and a list of all members who participated or otherwise submitted their views;

(iv) An analysis of how the issue would affect the constituency, including any financial impact on the constituency; and

(v) An analysis of the period of time that would likely be necessary to implement the policy.

With respect to (i) (ii) (iii)  the BC approval process allows for a 14 day comment period for a position to be adopted combined where appropriate with meetings and member calls. 

Statement on Purpose

· The BC members were notified of the new terms of reference for the combined Task Force on 19 May 2005  

· The TF reps prepared a draft purpose statement and posted it to the Constituency on 19 July 2005.

· The statement and the issues were discussed at the Luxembourg meeting 11 July 2005. 

· A conference call was held on 26 July 2005 

· The draft statement on Purpose was posted to the BC list on 2 August 2005 and adopted after a 14 day period.

Statement on Purpose of Contacts

· The BC members were notified of new terms of reference for the combined Task Force on 19 May 2005  

· The forthcoming draft statement on Purpose of Contacts was discussed at the Luxembourg meeting 11 July 2005.

· BC members were asked to participate in a Contacts survey on 22 July 2005

· A conference call was held on 26 July 2005.

· The draft statement on Purpose of Contacts was posted to the BC list on 2 August 2005 and adopted after a 14 day period.
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 Intellectual Property Constituency 
Item 1: Purpose of Whois 

Item 2: Purpose of Whois Contacts

This statement responds to the request for constituency input on the Whois Task Force Terms of Reference Items 1 (purpose of Whois) and 2 (purpose of Whois contacts).  See Call for constituency statements on Tasks 1&2 of Whois Task Force Terms of Reference, at http://forum.icann.org/lists/gnso-dow123/msg00416.html.  The Terms of Reference may be found at http://gnso.icann.org/policies/terms-of-reference.html.  Pursuant to requirements of the GSNO policy development process, outlined by the ICANN bylaws, see Annex A, Sec. 7(d), available at http://www.icann.org/general/archive-bylaws/bylaws-19apr04.htm, the IPC came to the following conclusion.
I.  
Purpose of the Whois Database

Term of Reference #1 is to define the purpose of the Whois database in the context of (1) ICANN’s mission and relevant core values, (2) international and national laws protecting privacy of natural persons, (3) international and national laws that relate specifically to Whois services, and (4) the changing nature of Registered Name Holders.  

In IPC’s view, it is clear that the purpose of the Whois database – from its inception, through the commercialization of the Internet, and continuing today – has always included to provide the public with ready access to the identity and contact information for domain name registrants. That purpose has never changed, and registrants have always been on notice of this purpose, regardless of when they registered their domains.  This purpose is also fully consistent with the contextual factors listed in TOR #1.   Please see attached background paper for further documentation of this conclusion.  (backgrounder is available at http://forum.icann.org/lists/gnso-dow123/msg00465.html )
i) If a Supermajority Vote was reached, a clear statement of the constituency's position on the issue;

See above.  

(ii) If a Supermajority Vote was not reached, a clear statement of all positions espoused by constituency members;

N/A  

(iii) A clear statement of how the constituency arrived at its position(s). Specifically, the statement should detail specific constituency meetings, teleconferences, or other means of deliberating an issue, and a list of all members who participated or otherwise submitted their views;

The IPC membership was notified of the request for a constituency statement on June 22.  A draft constituency statement was circulated on July 8.  The statement and the issue were discussed at the IPC meeting in Luxembourg on July 11.  A revised statement was circulated to the IPC membership on July 20, and was discussed at an IPC teleconference meeting on July 22.  At that meeting, on a motion, which was seconded, it was agreed without objection to approve the constituency statement, subject to minor drafting changes in the background paper.  

(iv) An analysis of how the issue would affect the constituency, including

any financial impact on the constituency;

This issue will have a positive impact on IPC by maintaining and potentially enhancing the utility of the Whois database, a vital tool for protecting intellectual property rights in the online environment.  IPC does not anticipate any financial impact on the constituency as a result of this policy, nor do we perceive any new costs associated with this particular policy that would need to be borne by another constituency. 

(v) An analysis of the period of time that would likely be necessary to

implement the policy.

None. 

II.
Purpose of the Registered Name Holder, Technical, and Administrative
Contacts
Term of Reference #2 is to define the purpose of (1) the Registered Name Holder,
 (2) the technical contact, and (3) the administrative contact, in the context of the purpose of the Whois database.  IPC supports the effort to define these terms.  We note that, today, there is absolutely no consistency in how registrants populate these databases.  the fact that these terms (or their cognates) are defined in a Transfers Policy of ICANN is completely unknown to all but a handful of domain name registrants, and thus these definitions have no correlation to the reality of how these categories are defined in practice.  However, providing information in the Whois database about each of these points of contact fulfills a useful role.  


A.
Registered Name Holder
As discussed in response to Terms of Reference #1 above, the purpose of the Whois database, in terms of ICANN’s mission and core values, is primarily to promote the reliability and security of the Internet.  Making Whois data publicly available regarding the Registered Name Holder is critical to accomplishing this purpose.  The Registered Name Holder is ultimately responsible for the use of the domain name and the operation of the corresponding website or other Internet resource, and is also the entity with authority to transfer the domain name registration to another party.  Making information on the Registered Name Holder available thus directly promotes accountability and transparency, which in turn increases the overall reliability and security of the Internet.

B.
Technical Contact
The purpose of the Technical Contact is to help ensure the operational stability, security, and global interoperability of the Internet, pursuant to ICANN’s core value (1).  

C.
Administrative Contact
The purposes of identifying the Administrative Contact in the Whois database are (1) to give registrars a clearly identified authorized voice of the Registered Name Holder for purposes of managing the domain name, and (2) to give other members of the public a clearly identified point of contact for issues regarding the content of the corresponding website or other Internet resource.  For instance, the Administrative Contact should have the authority to modify content on the site or to accept legal process or similar notifications concerning that content.  

The IPC notes, however, that the definition provided by the Transfers Task Force Report as referenced in ICANN’s June 2 Terms of Reference is somewhat confusing.  Namely, the Transfers Report defines the administrative contact as:

an individual, role [?], or organization authorized to interact with the Registry or Registrar on behalf of the Domain Holder [note reference is not to the “Registered Name Holder”].  The administrative contact should be able to answer non-technical questions about the domain name’s registration and the Domain Holder.  In all cases, the Administrative Contact [sic – note inconsistent capitalization within the definition] is viewed as the authoritative point of contact for the domain name, second only to the Domain Holder.

Final Report and Recommendations of the GNSO Council’s Transfers Task Force, Exhibit C: Standardized Definitions, at http://www.icann.org/gnso/transfers-tf/report-exhc-12feb03.htm (emphasis added).

The definition thus states that the Administrative Contact is “the” authoritative point of contact, but in the next breath demotes that authority to being secondary to the Domain Holder.  The IPC agrees that the Domain Holder should have ultimate authority over the domain name, and suggests that the definition of Administrative Contact more clearly reflect that it is not “the” authoritative point of contact, but rather that it is the Domain Holder’s authorized point of contact for managing the domain name.

i) If a Supermajority Vote was reached, a clear statement of the constituency's position on the issue;

See above.  

(ii) If a Supermajority Vote was not reached, a clear statement of all positions espoused by constituency members;

N/A 

(iii) A clear statement of how the constituency arrived at its position(s). Specifically, the statement should detail specific constituency meetings, teleconferences, or other means of deliberating an issue, and a list of all members who participated or otherwise submitted their views;

The IPC membership was notified of the request for a constituency statement on June 22.  A draft constituency statement was circulated on July 8.  The statement and the issue were discussed at the IPC meeting in Luxembourg on July 11.  A revised statement was circulated to the IPC membership on July 20, and was discussed at an IPC teleconference meeting on July 22.  On a motion, which was seconded, it was agreed without objection to approve the constituency statement.   

(iv) An analysis of how the issue would affect the constituency, including any financial impact on the constituency;

This policy will have a positive impact on IPC by potentially enhancing the utility of the Whois database, a vital tool for protecting intellectual property rights in the online environment.  IPC does not anticipate any financial impact on the constituency as a result of this policy, nor do we perceive any costs associated with this particular policy that would need to be borne by another constituency.   However, this could change depending upon implementation of the policy (see below). 

(v) An analysis of the period of time that would likely be necessary to implement the policy.

It is not clear that this particular Term of Reference contemplates any implementation activity.  Assuming that agreement is reached upon the purpose of the various contact categories, IPC believes the Task Force should consider what steps should be taken to (1) inform current and future registrants of these conclusions; (2) encourage or require registrars and registries to provide guidance to registrants in populating these data fields; and (3) facilitate registrants making changes to Whois entries in order to bring them into greater compliance with the agreed-upon purposes.  The period of time for implementation would of course be one topic for consideration.  
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ISPCP constituency statement
Introduction

The ISPCP Constituency herein provides input as requested to the combined Whois Task Force on the revised terms of reference tasks to be undertaken for by the task force.  

1) The task force tasks 1 and 2 as set forth in the terms of reference for the combined Whois task force. 

a.  Task 1 is to define the purpose of the WHOIS service in the context of ICANN's mission and relevant core values, international and national laws protecting privacy of natural persons, international and national laws that relate specifically to the WHOIS service, and the changing nature of Registered Name Holders.

b. Task 2 is to define the purpose of the registered name holder, technical, and administrative contacts, in the context of the purpose of WHOIS, and the purpose for which the data was collected. As required by the task force terms of reference, the relevant definitions from Exhibit C of the Transfers Task force is used as a starting point and commented upon.  

The Purpose of the Whois Database

The Whois database serves the purpose of providing contact information to the public regarding the individual or organization that has registered a domain name.  This is true today, and it has been true throughout the history of the domain name system’s Whois database.  The ISPCP believes that regardless of the vast growth of the number of domain registrations, some core principles should remain unchanged, and ready access to all Whois data is one such principle.  

The ISPCP does not believe there to be a conflict between ICANN’s core mission and public access to Whois. In fact, in an open and transparent process that relies on a global community for a bottom-up consensus development process public access should always be a core value in any policy development.  After having considered policy changes related to the Whois database for so many years this constituency does not feel any change in this core value is warranted. 

Certainly, as we have stated in the past, some rules for protection of the Whois database and registrant privacy are important.  Conspicuous notice, prohibition of bulk access for marketing purposes and compliance with local laws are positive aspects of the Whois task forces that the ISPCP welcomes.  

In providing the ISPCP specific purposes of Whois data, we’d like to highlight the fact that this discussion has been had before, many times.  Despite the confusion over the “use” versus the “purpose”, in fact both are dependant on the type of notice that is provided at time of registration.  If adequate notice is provided regarding the intended purposes of data collection, then all uses (but nothing more) consistent with that notice shall be valid.  

Nevertheless, here again are the following purposes of Whois for the ISPCP.

1. to research and verify domain registrants that could vicariously cause liability for ISPs b/c of illegal, deceptive or infringing content. 

2. to prevent or detect sources of security attacks of their networks and servers

3. to identify sources of consumer fraud, spam and denial of service attacks and incidents

4. to effectuate UDRP proceedings

5. to support technical operations of ISPs or network administrators

The ISPCP believes these purposes are consistent with ICANN’s mission and with the role of service providers in their routine connectivity, hosting and business activities.  

Purpose of registered name holder, technical, and administrative contacts

ICANN’s core mission is the security and stability of the domain name system leading to increased reliability of the Internet.  

Some consistency in the way domain name registrants populate various fields is useful to all who use Whois.  

The purpose of the registered name holder is to name the person or entity that initiates the use of the domain, holds himself or itself as having ultimate responsibility for all things associated with the domain.  This contact is often used by ISPs to address legal or business issues related to the domain.

The purpose of the technical contact is to name the individual who is intended to be responsible for addressing technical, security and/or interoperability issues related to the domain. This is a particularly important to ISPs for resolving technical questions related to internet traffic or the domain generally.

The purpose of the administrative contact is to provide a live name and voice to the registered name holder when the registrant is an entity.  The administrative contact is intended to be the individual to address business, legal and policy issues related to the domain.  

ISPCP Proposal

The Whois task force is now in its third configuration, and has been conducting its efforts at least since 2001.  The constituency is grateful to each and every member of the task force as well as ICANN staff, which has contributed to the work in this space.  We believe that it is important for the legitimacy of the process and the sanity of the individual members that the task force be specific in its goals and advances.  If after years of discussion, areas still exist where consensus policy is not achieved, the task force should so indicate and end discussion in such areas.  

It is clear that in fact, there are positive improvements to the system coming from this task force and its predecessors.  However, if there is still substantial disagreement over how the purpose and use of data are connected and interact together, it leaves this constituency somewhat disheartened and frustrated.  

We hope the task force does continue to reach consensus and achieve each of its goals as outlined in the terms of reference tasks.  However, if there are areas where there is too much opposition to achieve consensus, its far better to openly state that and make a report to the ICANN board and community in this regard than to continue to pushing members to argue the same positions and waste valuable effort without getting any closer to policy goals. 

The ISPCP constituency wishes you all the best, and hopes that the task force reaches a successful consensus policy on all its terms of reference tasks.   
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NCUC statement
(Draft) Statement of the NCUC on WHOIS Purpose

Task 1 asks us to "Define the purpose of the WHOIS service in the context of ICANN's mission and relevant core values, international and national laws protecting privacy of natural persons, international and national laws that relate specifically to the WHOIS service, and the changing nature of Registered Name Holders."

The importance of defining "purpose"

Regarding international and national privacy laws, NCUC notes that it is well-established in data protection law that the purpose of data and data collection processes must be well-defined before policies regarding data collection, use and access can be established. The need for an explicit, well-defined purpose is meant to protect data subjects from abuse by either the data collectors or third parties using the data. A definition of purpose is intended to impose strict constraints on the collection and use of contact data. A specified purpose determines what data elements should be collected, and therefore actively prevents collection of any data that is not clearly necessary for that purpose.

Furthermore, a defined purpose helps to ensure that data is used only for the specified purposes, preventing uses that are different from or incompatible with the purpose giving rise to their collection. Finally, sound data protection principles hold that data subjects must be informed of the purpose for which the Data is intended and whether and under what conditions the Data is likely to be passed to a third party.

WHOIS and ICANN's mission and core values

Regarding ICANN's mission and relevant core values, we note that ICANN's mission is primarily technical: "to coordinate, at the overall level, the global Internet's systems of unique identifiers, and in particular to ensure the stable and secure operation of the Internet's unique identifier systems." In enumerating ICANN's core values, we find that the first three are most relevant to a discussion of WHOIS and its

purpose:

1. Preserving and enhancing the operational stability, reliability, security, and global interoperability of the Internet.

2. Respecting the creativity, innovation, and flow of information made possible by the Internet by limiting ICANN's activities to those matters within ICANN's mission requiring or significantly benefiting from global coordination.

3. To the extent feasible and appropriate, delegating coordination functions to or recognizing the policy role of other responsible entities that reflect the interests of affected parties

The original purpose of the WHOIS protocol, when the Internet was an experimental network, was the identification of and provision of contact information for, domain administrators for purposes of solving technical problems. This original purpose is consistent with the plain language of ICANN's current mission and is further supported by core value #1, which addresses exclusively technical values such as stability, reliability, security and interoperability.

Vinton G. Cerf, speaking at the "Freedom 2.0" conference held in Washington DC in May 2004 confirmed directly that the original purpose of WHOIS was indeed purely technical.**

Further, Core Value #3 expressly recognizes the "policy role" of "other responsible entities."  No where is this policy role clearer than in the steps governments have taken to protect the personal data of their citizens.  It is incumbent on ICANN to limit its role in the collection, use and especially disclosure of data to only that needed for technical and operational tasks.  The rest is rightly governed by sovereign law.

We further note that Core Values #2 and #3 **(respecting creativity and recognizing the policy role of other responsible entities, respectively), in spirit and language, mandate that ICANN must limit its activities to a minimal set of areas requiring global technical coordination. Thus, although WHOIS data may be useful for a broad variety of purposes, uses and users, ICANN's core values require that it not embrace those purposes and activities just because it can, or because interested parties find it convenient. ICANN must limit its activities to matters within its mission and recognize and defer to the policy role of other responsible entities.

Proposed definition of purpose

NCUC proposes the following definition of purpose for the WHOIS service:

The purpose of the WHOIS is to provide to third parties an accurate and authoritative link between a domain name and a responsible party who can either act to resolve, or reliably pass information to those who can resolve, technical problems associated with or caused by the domain.  

By "technical problems" we mean problems affecting the operational stability, reliability, security, and global interoperability of the Internet.

Excluded or invalid purposes

It is important to also identify purposes that are inconsistent with ICANN's stated mission and core values.

First, WHOIS is not designed to be a global data mining operation with completely unlimited access to all registrant data by any Internet user for any purpose, including marketing.

Second, the purpose of WHOIS data is not to facilitate legal or other kinds of retribution by those interested in pursuing companies and individuals who criticize and compete against them.  Companies with allegations against domain name registrants can seek subpoenas of specific subscriber records through Internet service providers, or learn about a domain name registrant's identity information through requested subpoenas of registrar records.Third,

Third, the purpose of WHOIS is not to expand the surveillance powers given to law enforcement under law, or to bypass the protections and limitations imposed by sovereign governments to prevent the abuse and misuse of personal data, even by law enforcement. Law enforcement agencies can subpoena specific subscriber records through Internet service providers, or learn about a domain name registrant's identity information through subpoenas of registrar records. It is not for ICANN to preempt or undervalue the due process protections set up by national government who must balance not only legitimate law enforcement needs, but also officers operate "ultra virus" and outside of their authority and law enforcement officers operating for other countries which do not share the same laws and values of the registrant's country.

Conclusion
Overall, the published WHOIS data should serve only the original purpose

of the database and the powers of ICANN - technical.   Additional access

to information about the domain name registrant, including the names and address of those using their domain names to post valuable and controversial political and social messages and critiques, should be handled pursuant to the well thought out national laws that exist in every other area of telecommunications (e.g., telephone, cable, and Internet Service Provider data).
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Registry constituency statement 
This statement responds to the request for constituency input on the WHOIS COMBINED TASK FORCE Terms of Reference (2 June 2005) Tasks 1 (Purpose of WHOIS) and 2 (Purpose of WHOIS contacts).

.

Pursuant to requirements of the GSNO policy development process, the RyC has concluded:

a) Constituency Position on Task 1 – Purpose of WHOIS

The WHOIS function had one original purpose, clearly articulated by the European Commission Data Protection Working Party  – “to give people who operate networks a way of contacting the person technically responsible for another network, another domain, when there was a problem.”
 This purpose is a direct result of the nature of the Internet at the time when the function was originated, namely a limited interconnection of research, university and government networks. The visionary founders of the Internet never conceived of the Internet as the global means of mass telecommunications that it has now become

The WHOIS function now has additional purposes that have arisen from the change of character of the Internet. Its explosive growth has unfortunately attracted a minority of users who do not share the high-minded idealism of the Internet’s founders. The spammers, cybersquatters, phishers and other abusers of the functions of the Internet, together with users whose intent is criminal (terrorists, et al) have made it necessary to recognize that the WHOIS function has purposes beyond its original purpose. However, recognition of this need does not imply that the function must make all personal data public. There is no justification at this time for a WHOIS function that makes available to the entire world the personal data of millions of domain name registrants.

There are adequate techniques, such as tiered access, that can make WHOIS data available to law enforcement agencies and others that need the data.

The EC Working Party Opinion cited above recognizes the expansion of purposes and at the same time strongly supports the concept that not all data should be made public:

“…it is essential to limit the amount of personal data to be collected and processed.”

“The registration of domain names by individuals raises different legal considerations than that of companies or other legal persons registering domain names.”

“In the light of the proportionality principle, it is necessary to look for less intrusive methods that would still serve the purpose of the Whois directories without having all data directly available on-line to everybody.”

“The Working Party encourages ICANN and the Whois community to look at privacy enhancing ways to run the Whois directories in a way that serves its original purpose whilst protecting the rights of individuals. It should in any case be possible for individuals to register domain names without their personal details appearing on a publicly available register.”

 [emphasis in original]

It is entirely disingenuous to argue that personal data must be made publicly available because ICANN requires that domain name registrants consent or acknowledge that their data will be publicized. The point of this Task Force’s proceeding (and the proceeding of its predecessors) has always been to determine how the WHOIS function should be structured, not to defend its legality or illegality as presently structured. 

b)
Constituency Position on Task 2 – Purpose of WHOIS Contacts

The RyC believes that the purposes of the various contacts are adequately described in Exhibit C of the Transfers Task force report. 
(from http://www.icann.org/gnso/transfers-tf/report-exhc-12feb03.htm):

II. Method for Reaching Agreement on RyC Position 

The RyC drafted and circulated via email a constituency statement, soliciting input from its members. RyC members suggested edits and additions to the draft which were subsequently incorporated into the final constituency statement. The statement was adopted by a unanimous vote of the members present at the teleconference meeting on 17 August 2005. 

III. Impact on Constituency

Recognition that the WHOIS function has a limited purpose and that personal data should not be publicly available would assist the members of the RyC in fulfilling their legal obligations in their respective jurisdictions. 

IV. Time Period Necessary to Complete Implementation

Depending on the actual technical implementation requirements of any agreed-to WHOIS changes, it could take considerable time for registries to implement changes.  Moreover, time for implementation may vary by registry depending on resource availability, size of the WHOIS database, etc.  If the changes involve implementing the IRIS protocol, a lengthy amount of time should be allowed for transition because of the widespread and longstanding use of the existing protocol.

� The source of the definitions of these terms does not define “Registered Name Holder,” but rather “Domain Holder” (see � HYPERLINK "http://www.icann.org/gnso/transfers-tf/report-exhc-12feb03.htm" ��http://www.icann.org/gnso/transfers-tf/report-exhc-12feb03.htm�).  The IPC presumes the two terms are being used interchangeably.


� See Article 29 Working Party Opinion 2/2003 on the application of the data protection principles to the Whois directories, available at 


http://europa.eu.int/comm/justice_home/fsj/privacy/docs/wpdocs/2003/wp76_en.pdf





