Stakeholder Group / Constituency / Expert Input Template 

Locking of a Domain Name Subject to UDRP Proceedings Working Group

PLEASE SUBMIT YOUR RESPONSE AT THE LATEST BY [To be confirmed – minimum of 35 days] TO THE GNSO SECRETARIAT (gnso.secretariat@gnso.icann.org), which will forward your statement to the Working Group.

The GNSO Council has formed a Working Group of interested stakeholders and Stakeholder Group / Constituency representatives, to collaborate broadly with knowledgeable individuals and organizations, in order to consider recommendations in relation to the Locking of a Domain Name Subject to UDRP Proceedings. 

Part of the working group’s effort will be to incorporate ideas and suggestions gathered from Stakeholder Groups, Constituencies and experts through this template Statement. Inserting your response in this form will make it much easier for the Working Group to summarize the responses. This information is helpful to the community in understanding the points of view of various stakeholders. However, you should feel free to add any information you deem important to inform the working group’s deliberations, even if this does not fit into any of the questions listed below.

For further information, please visit the WG Workspace (https://community.icann.org/display/udrpproceedings/Home). 

Process

· Please identify the member(s) of your stakeholder group / constituency / organization who is (are) participating in this working group

· Please identify the members of your stakeholder group / constituency / organization who participated in developing the perspective(s) set forth below

· Please describe the process by which your stakeholder group / constituency / organization arrived at the perspective(s) set forth below

Questions

Please provide your stakeholder group’s / constituency’s / organization’s views on the WG Charter Questions:

1. Would it be desirable to  create  or codifiy a standardized practice or procedure which must be followed in order for a registrar to place a domain name on “registrar lock” during the pendency of a UDRP proceeding?,.   
2. If such a procedure would be desirable, should it be implemented as a best-practice, consensus policy, or other relevant instrument?
3. Would it be desirable to create and publish a step by step process of what UDRP stakeholders can reasonably expect to take place during a UDRP dispute? 

4. Should the time frame by which a registrar must lock a domain name once a UDRP proceeding becomes “pending”, or has been the subject of a UDRP provider request for registrar lock confirmation be standardized?  Should the time at which a UDRP proceeding becomes “pending” for this purpose be specifically defined?
4a.  Should what constitutes a “locked" domain name for purposes of a UDRP proceeding be specifically defined? 

4b.  Once a domain name is “locked” pursuant to a UDRP proceeding, should the modification or change to the registrant information be permitted? , and if so, (i) should there be a standardized mechanism through which such changes would be made, and (ii) should any such changes  be reflected in the relevant publicly-available WHOIS? 
4c.  To the extent that a workable remedy for UDRP purposes could not already be provided by existing policies and practices such as the IRTP, should there be a standardized curative practice or procedure as between the UDRP parties and gaining and losing registrars where there has  been a failure by a registrar to “lock” a domain name subject to a pending UDRP proceeding and a transfer inconsistent with UDRP paragraph 8 occurs
4d.  To the extent that a workable remedy for UDRP purposes could not already be provided by existing policies and practices such as the IRTP, in the event of a UDRP-prohibited transfer (e.g., under UDRP paragraph 8) should the relevant registry or ICANN offer a standardized curative practice or expedited procedure (e.g. applicable pending resolution of a UDRP dispute and any panel order made therein) if the responsible registrars would be unable to timely rectify the transfer? 
5.    Should additional safeguards should be created for the protection of parties to UDRP proceedings in cases where the domain name is “locked” subject to a UDRP proceeding? 

In addition, the Working Group has identified the following specific issues / questions it would like to receive further input on:

For the Registrar Stakeholder Group:

1. Do you lock domain names during UDRP proceedings?
2. If you answered ‘yes’ to the previous question, please describe what kind of EPP lock or other mechanism you use to restrict changes on a domain name subject to a UDRP dispute including what changes are prevented by the lock or mechanism.
3. 
Do you lock a domain name upon receipt of a UDRP complaint from the complainant (i.e., where the complainant copies the registrar on an e-mail serving the complaint on the registrant and UDRP dispute resolution service provider)?

4. If so, what is the median amount of time it takes for you to impose the domain name lock, from receipt of e-mail notice from the complainant?

5. Does your website list an e-mail address that UDRP complainants should use to send you a copy of UDRP complaints?

6. Do you lock a domain name upon receipt of notice of the pendency of a UDRP proceeding from a UDRP dispute resolution service provider?

7. If so, what is the median amount of time it takes you to impose the domain name lock, from receipt of e-mail notice from a UDRP dispute resolution service provider?

8. When a domain name is locked pursuant to a UDRP proceeding, does the lock prevent transfer to another registrar?

9. When a domain name is locked pursuant to a UDRP proceeding, does the lock prevent transfer to another account at the same registrar?

10. When a domain name is locked pursuant to a UDRP proceeding, does the lock prevent modification of WHOIS data, e.g., registrant information?
11. What safeguards are in place to address situations where a breach of UDRP paragraph 8 or otherwise prohibited changes (e.g., those discussed above in questions 8 to 10)?
12. When a domain name is locked pursuant to a UDRP proceeding, does your practice allow for any modifications of the respective WHOIS data during the pendency of the UDRP proceeding and if so under what circumstances, e.g., where a “privacy” or “proxy” service would have been the named registrant at the time of the initial filing of the complaint, and that service merely “substitutes” the name of the “privacy” or “proxy” service for the information that it already has on file for the “underlying” or “actual” registrant, or where either party to a UDRP proceeding would seek to update its contact details by notifying the UDRP provider and concerned registrar pursuant to UDRP Rules paragraph 2(e)? If so, how would you notify affected UDRP parties /providers where such modifications/updates had been requested and made?
13. 
14. If the UDRP proceeding is decided in favor of the complainant, after expiration of the 15 day "wait period" after a decision, do you move the domain name into an account accessible only to the complainant? When is the lock then removed?

15. If the UDRP proceeding is decided in favor of the registrant, do you unlock the domain name once the 15 day "wait period" has expired? How quickly do you unlock the domain (median time period)?

For UDRP Service Providers 

To the extent that relevant data is collected by you as a UDRP Service Provider and is available in the form requested, or that otherwise relevant estimates or anecdotal information based on your experience as a UDRP Service Provider can reasonably be supplied:

1. Based on the number of UDRP proceedings administered (please specify number or alternately approximate size and time period of sample group of cases if based on estimation), in approximately what percentage of these administered UDRP proceedings are you aware of the registrar having locked the domain name(s) at issue?

2. In approximately what percentage of UDRP proceedings that you have administered are you aware of the registrar having locked a domain name upon receipt of a UDRP complaint from the complainant (i.e., where the complainant would have copied the registrar on a communication serving the complaint on the registrant and UDRP dispute service provider)?

3. When registrars lock domain names upon receipt of a UDRP complaint from the complainant, what is the median amount of time registrars take to impose the domain name lock, from receipt of e-mail notice from the complainant?

4. In what percentage of UDRP proceedings that you have administered are you aware of the registrar having locked a domain name upon receipt of notice of the pendency of a UDRP proceeding from you?

5. When registrars lock domain names upon receipt of a notice of commencement from you, what is the median amount of time registrars take to impose the domain name lock, from receipt of e-mail notice of the pendency of a UDRP proceeding from you?

6. How long (median time) does it take you to issue a notice of commencement from the time of receipt of a UDRP complaint from a complainant, where the complaint has followed all UDRP Rules and your Supplemental Rules?

7. In what percentage of UDRP proceedings that you handle does a registrar's domain name lock prevent transfer to another registrar?

8. In what percentage of UDRP proceedings that you have administered are you aware of a registrar's domain name lock having prevented transfer of the domain name registration to another account at the same registrar?

9. In what percentage of UDRP proceedings that you have administered are you aware of a registrar's domain name lock having prevented modification of any WHOIS data, e.g., registrant contact information?

10. In what percentage of UDRP proceedings that you have administered are you aware of a registrar's domain name lock having prevented modification of any WHOIS data, except e.g., where a bona fide “privacy” or “proxy” service would have been the named registrant at the time of the initial filing of the complaint, and that service merely “substitutes” the name of the “privacy” or “proxy” service for the information that it already has on file for the “underlying” or “actual” registrant.

11. In what percentage of UDRP proceedings that you have administered are you aware of a registrar's domain name lock pursuant to a UDRP proceeding having prevented expiration of a domain name that passes its expiration date (without renewal) while a UDRP proceeding is pending (or in the 15 day "wait period" thereafter), and where the Expired Domain Deletion Policy (EDDP) would not have been triggered/invoked?

12. If the UDRP proceeding is decided in favor of the complainant, in what percentage of cases are you aware of the registrar or the registrar's lock having hindered transfer of the domain name to the complainant after the 15 day "wait period" expires?

13. If the UDRP proceeding is decided in favor of the registrant, in what percentage of cases are you aware of where the registrar would not have unlocked the domain name once the 15 day "wait period" has expired?

�During the last 17-May-2012 UDRP Lock WG phone call, it was suggested that consideration should be given to possibly rephrasing the Registrar and UDRP Service Provider questions as “yes-no”/“radio button” questions.  Having not yet seen a revised set of questions, please find below WIPO’s suggested changes and comments to what we understand to be the last set of circulated questions.


�During the last 17-May-2012 UDRP Lock WG phone call, language amending and possible combining Registrar questions 1 and 2 was suggested;  WIPO has not at present commented on the current draft Registrar questions 1 and 2, as we understand that a revised/ combined question may yet be forthcoming.


�WIPO expresses reservation as to the utility of this question (2) as directed to UDRP Providers, in particular as such information may be better addressed by filing parties.  


�WIPO expresses reservation as to the utility of this question (3) as directed to UDRP Providers, in particular as such information may be better addressed by filing parties (or registrars).  


�WIPO expresses reservation as to relevance of this question (6) given the envisaged charter of the Working Group.  In general, within 3 days is usual, per the stipulated time period in para 4 of the UDRP Rules, but a range of factors e.g., deficiencies arising from new registrar information (even where Complainant may on filing have followed all Rules and Supp Rules, but which can still add up to five days under the Rules), filing fee confirmations (which can add up to ten calendar days under the Rules), language of proceeding issues, suspension and withdrawal requests following settlement, cases involving privacy/proxy services, application of the EDDP,  etc. all have a material impact on this question, making calculation of a truly representative median problematic.  If it is considered necessary for the WG to ask the question at all in so far as a discussion on registrar lock is concerned, suggest it be phrased more generally (e.g. “in general”)


�WIPO expresses reservation as to the utility of this question (9) as directed to UDRP Providers, in particular as such information may be better addressed by registrars.  


Anecdotally, roughly 20% of WIPO UDRP cases tend to involve privacy/proxy services;  however �that may be, �WIPO expresses reservation as to the utility of this question (10) as directed to UDRP Providers, in particular as such information may be better addressed by registrars, or privacy/proxy services (i.e., to the extent they are not operated by or in connection with a registrar).  


�Presumably given the deletion of the similar question above in the Registrar set of questions, the intent would also be to delete this question� (11).  Should that not be the case, WIPO expresses reservation as to the utility of this question given the role of ICANN’s Expired Domain Deletion Policy (EDDRP).


�While anecdotally, experience might indicate that this is a small number of cases, WIPO expresses reservation as to the utility of this question (12) as directed to UDRP Providers, in particular as such information may be better addressed by filing parties or registrars.


�While anecdotally, experience might indicate that this is a small number of cases, WIPO queries the utility of this question (13) as directed to UDRP Providers, in particular as such information may be better addressed by filing parties or registrars.  Providers administer the UDRP proceeding and appoint a Panel to decide merits and issue decision, but it is the registrars (and parties) which are responsible for implementation (whether transfer or cancellation where in favor of complainant, or denial (resulting in “unlock”) where in favor of Respondent.  This is not an area in which WIPO systematically collects data, and calculation of percentage-based estimates may be difficult.  





