
Minority Report:  IPC Re-Certification Report
It is the premise of this Minority Report that the IPC is not representative of its stakeholder community.  Those who seek GNSO improvement are under the misapprehension that the IPC stakeholders are “Intellectual Property Interests (representing the full range of trademark and other intellectual property interests relating to the DNS).”
 This is not so. The IPC Charter defines the stakeholders as “Intellectual Property owners.” Stakeholders have been so narrowly defined so even Intellectual Property users are excluded.
  Others can join as observers only. 

The IPC has a hierarchical and exclusive structure whereby only “international organisations”
 can have full active memberships and voting rights in IPC elections.
  Only their representatives can join the executive.
 This is not inclusive or representative. At best, the international organisations
 model is a WIPO precedent yet only 16 international organisations are members of the IPC compared to WIPO’s 216. 

Many modern IP owners (and users) don’t belong to international organisations---so are unrepresented by the IPC.  This leaves the IPC dominated by a particular type of organisation and representative of a particular type Intellectual Property owner only.

The IPC needs to radically evolve to improve representativeness, inclusiveness and transparency.
   
Stakeholders 
The requirement of an international organisational structure in order to enjoy active and voting membership is a barrier to participation in the IPC.
  
Only 3 IPC members are national organisations so for all intents and purposes---we are dealing with international organisations only. Others
 may join but as observers only.  The IPC has only 16 international organisations as members
 and a very different collection to WIPO.
 
The IPC is as a result dominated by a handful of international organisations, primarily based in North America.  These are traditional rightsholder representatives and they tend to have a particular approach to IP policy.   
ICANN’s own goal is “to develop policy in a bottom-up process reflective of the diversity of the community and conducted in an inclusive, representative manner.”
 It should prefer direct and democratic representative structures and open access to the policy making process.
 
The IPC structure is hierarchical and exclusive. No case has been made as to why participation should be filtered and collectivised and this directly contradicts the goals of the GNSO Improvement Report.   
Adversarial 

Perhaps it was thought the NCUC would counterbalance this in some adversarial model and that the two constituencies would together reach some kind of balance. This is flawed as the NCUC’s own brief is also limited –to the non-commercial. 
Who advocates in this model for the start ups and new entrants to markets? Often they bring new technological approaches and transform business models –to the ire of the incumbents who will be our traditional IP owner.  There are not yet international organisations serving these new participants and they may well wish to avoid the existing ones due to conflicting perspectives.   The IPC membership structure is a barrier to the representation of these interests.  

Further, everyone is an Intellectual Property owner today, whether through open source and copyleft licensing, citizen journalism, social networking, direct distribution, the ubiquity of website ownership etc. The fact is that there are not yet international organisations serving these IP owners and users and their interests.
Observers
Legal professionals and trade mark attorneys can join the IPC as observer members in Category 1 only. They
are well suited to provide a balancing perspective in the often complex policy making process for protecting and defending IP online, but their ability to do so is limited by their observer status.  

Given the polarisation of views on the translation of traditional intellectual property rights to the internet and the accompanying paradigm in business models, it is difficult to understand why ICANN would charter a constituency to represent only one half of the argument—yet containing all the IP legal professionals.  It is increasingly important that balance be bought to the policy  issues as the promotion of rights without the balancing exceptions and defences does not serve ICANN. 

Operational Issues
The IPC could benefit from operating in a more representative, open, transparent and democratic manner.  All committees should be thrown open to the full membership and there should be transparency in their manner of constitution.  Committee chairs should be voted in by the relevant committee.  
Victoria McEvedy 

Solicitor and Attorney
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� Whoever wrote the GNSO Improvements Report thought these were the IPC’s stakeholders, see P. 40 � HYPERLINK "http://www.icann.org/en/topics/gnso-improvements/gnso-improvements-report-03feb08.pdf" �http://www.icann.org/en/topics/gnso-improvements/gnso-improvements-report-03feb08.pdf�, 


� Users include licencees –business and individual in character—despite the fact they often share concurrent and identical rights vis a vis third parties, to enforce IP and can if exclusive licensees sue in their own names etc. 


� In fact this is national and international organisations –but there are only 3 national organisations based on the membership list of 28/10/08 --- AMPPI, the IP Institute of Canada and the New York based IPO.  


� This excludes companies, firms and individuals--- who can participate only as Observers.


� The IPC does consider comments from its ‘observers’ –but as a discretionary courtesy.


� The Majority Report states “..a “one-member one vote system in the IPC is for obvious reasons, not appropriate, nor reflective of the reality of the membership of the constituency which consists of IP Organizations.” No explanation is given for the choice of this model.  





� The Majority Report defends the current structure as avoiding the dangers of “capture by any small group of individuals” yet arguably this is exactly what has happened. 





� As the GNSO Improvements Report notes, “It is important that the Board has flexibility to create new constituencies and let older ones merge or lapse as market dynamics evolve.”





� See the GNSO Improvement Reports at p.41 “Another important aspect to improving inclusiveness and representativeness in the constituency structure is reducing barriers to participation in individual constituencies.” 








�� Those “primarily and substantially involved” in the field of intellectual property or who make a “substantial contribution” to the field and who are “committed to the advocacy and development of intellectual property.”


� Based on its 28 October 2008 membership list. 


� See the WIPO members at � HYPERLINK "http://www.wipo.int/members/en/organizations.jsp?type=NGO_INT" �http://www.wipo.int/members/en/organizations.jsp?type=NGO_INT� and


 � HYPERLINK "http://www.wipo.int/members/en/organizations.jsp?type=NGO_NAT" �http://www.wipo.int/members/en/organizations.jsp?type=NGO_NAT�





� See The Improvements Report at p.40. 


� See p.39 � HYPERLINK "http://www.icann.org/en/topics/gnso-improvements/gnso-improvements-report-03feb08.pdf" �http://www.icann.org/en/topics/gnso-improvements/gnso-improvements-report-03feb08.pdf�.“The GNSO, as noted in the Bylaws, includes various constituencies representing particular groups of stakeholders. Our goal is to make the way in which stakeholders interact in the GNSO, whether organized as constituencies, interest groups or another vehicle, as inclusive and representative as possible, without sacrificing effectiveness or efficiency.”


� While American ABA and the AIPLA are members, there is not a wide take up of membership by the representative bodies of national legal professions based on the membership list of 28/10/08.  
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