We also note concerns that at various points Staff may have faced pressure from some interested parties –in relation to aspects of our work –and we refer here to the ‘informal negotiations’ with Constituency leaders (prior to the Board request for the same). Controversial issues appeared diverted to Staff ---who we believe may face lobbying and pressure from experienced members of interest groups—behind closed doors.  This is a major challenge to all objectives of GNSO reform. 

For the avoidance of doubt –we make no allegation about the Staff whatsoever ––and Staff support for GCOT has been exemplary.  We recommend that a Code of Practice be introduced to protect Staff from such behavior. Staff’s role and function in the GNSO urgently needs to be clarified in writing with measures for transparency and a route for safe complaint by Staff, without fear of loss of employment. We recommend Constituencies agree to such a Code.      

Question: Have Staff actually stated that they “have faced pressure from some interested parties” ? If so I would suggest that this should be the subject of a separate (and confidential) exchange with the BGC, and not part of this report.
Turning to the various divergent practices in current use by Constituencies –as noted by Staff (see above) Charters do tend to contain generalized descriptions of the responsibilities of executive committees and provide for appointments.  However, lacking are Executive Committee rules and procedures, decision making process and criteria, and provision for publication of minutes, decisions and other actions—even to Constituency members.  

The evidence suggests that some Constituencies have Executive Committees that in effect operate in secret –without defined procedure or stipulated or actual transparency or accountability.  This is a real concern as in many cases—given the bulk of the work of the Constituency may be conducted by the Executive Committee. Further, the BGC Guideline that procedures for developing policy positions should be clear and that information should be publicly available about how many participants from each constituency were involved in the development of any policy position –is also relevant.  This is less of an issue for Constituencies with separate Policy and Executive Committees. 

In a corporate context –Executive Committees are utilized where an organization has a large or a geographically diverse board and so can act with the power of the full Board between board meetings.  Utilizing Executive Committees without any Board at all ---as some constituencies do, is the worst possible borrowing from company law
 as far as transparency and accountability are concerned.  Just as it would not be acceptable for corporate Boards to meet in secret and publish no minutes or resolutions—it is even less appropriate in the public sector—or in an international organization such as ICANN.  We note that while the ICANN board may not publish its discussions –it does publish minutes and resolutions. We note that Ripe makes detailed provision for its executive committee in its Articles.  
Perhaps we should consider that within the DNSO/GNSO environs, constituencies were established voluntarily by participating parties, with no financial support from ICANN (indeed only in the last three years has ICANN provided some travel funding for GNSO Councillors to participate in ICANN meetings). Thus some aspects of Constituencies’ operations may fall short of ideal procedures, but they have served the purpose of providing focal structures for the various interest groups they harbor. I would hesitate to claim that “The evidence suggests that some Constituencies have Executive Committees that in effect operate in secret”.  On the contrary, it has been my experience that Executive Committees take on a workload that other members are often reluctant or unable to assume, and take great pains to communicate their actions to their Constituency members, by means of membership-wide teleconferences, e-mail calls for comments and face-to-face meetings at ICANN events. I would venture to suggest that, at least with the ISPCP Constituency which I belong to, establishing a Board was never an option, on the contrary a lightweight structure was the right fit, particularly for interaction with an organization such as ICANN, which has been an entity in constant evolution and transformation since 1999. 
We note the BGC’s express stipulation that there should be term limits for Constituency Officers, so as to help attract new members and provide everyone with the chance to participate in leadership positions. 

We note further that our evidence was that some Constituencies have had incumbents in the same or different office for considerable periods—effectively capturing the Constituency.   

       I venture to differ with the statement “effectively capturing the Constituency.”  
This is an assumption, not necessarily a fact. At least with the ISPCP, open elections were held continuously on expiration of officer’s terms, and in the absence of new volunteers, officers whose term had expired took on another period. It must be remembered that, for example, accepting a seat on Council meant travel (at one’s own expense until recently) to three ICANN meetings per year, plus the numerous teleconferences, PDP working groups and mail-list interaction. Volunteers willing to take on such an intensive time-consuming basket of responsibilities, particularly in constituencies that are peopled by non-contracted parties, i.e. whose core business does not hinge on ICANN related resources, are often not all that numerous and/or available. The ICANN bylaws also require geographical diversity to be applied in the selection of Council members, which adds an additional consideration to the election proceedings.
1. Finances

In accordance with the BGC’s concerns as to openness, transparency and accountability --- we recommend all Constituencies publish their full accounts.  

I wonder if this is a reasonable demand? Since constituencies have not been funded by ICANN to date, where does it follow they should publish their full accounts, other than to the Constituency members?

2. Dealings with Staff. 

We recommend that this group prepare a Code of Conduct to govern Constituency dealings with Staff including provision for independent ownership of the Code and for independent adjudication of any complaints by Staff of Code violations. 
Unless the BGC has asked for this, I would refrain from proposing it. The implication is that staff are subject to unwarranted pressure from ICANN stakeholders, and recommends implementing a mechanism that can generate controversy in the ICANN environment. If this is a staff concern, then let staff raise this directly with their superior officers.
.    





