Recommended Approach for Defining and Handling Material Conflicts of Interest and Abstentions Related to GNSO Council Voting


Introduction:

Because of the importance of voting by appointed or elected officials and the responsibilities associated with outcomes and decisions, many organizations differentiate between serious conflicts that would mandate or require abstention from discussion/voting and non-material conflicts or other voluntary reasons for declining to register a vote.  The following recommendations outline a procedure for recognizing these distinctions and specifying under which circumstances a standard voting calculation might be altered.  
Potential Addition/Modification to GNSO Operating Procedures: 


The paragraphs that follow are offered as potential sub-sections that could be incorporated into Section 4 of the new GNSO Operating Procedures.  They are numbered consecutively below for ease of reference.  
1) Duty of Councilors

The GNSO Council is, by design, a small number of members organized into two Houses comprised of 7 and 13 members representing Constituencies and for Stakeholder Groups as prescribed in the ICANN Bylaws (reference TBD).  Given the Council’s size and the voting thresholds that have been defined, it is extremely important that each Constituency and/or SG vote decisively, through its appointed or elected Councilors, on every matter that is before the Council for action.  In this regard, it is the duty of each Councilor to attend meetings, stay abreast of the technical and administrative agenda, participate in email and live discussions, ask questions that will aid in learning, and vote responsibly on all matters before the Council.  

2) Voluntary Abstentions

All Council voting thresholds, as described in these procedures and the ICANN Bylaws, require a certain number of affirmative votes in each House (all eligible members) in order to pass a measure.  
Members who voluntarily refrain from voting for any reason (see illustrative but not exhaustive list below), except due to a Material Conflict of Interest (see paragraph 4), will be recorded as having registered a “voluntary abstention.”  Such voluntary abstentions will not affect or influence quorum and voting calculations.  In other words, the number of members required to constitute a quorum and the number of affirmative votes necessary to pass a motion are not adjusted or amended in such cases.  Possible reasons for abstention might include:
· Perception of being inadequately informed

· Has not participated in relevant discussions

· Religious or other personal principle that does not create a bona fide "Conflict of Interest"

· Unavoidable absence  beyond the period allowed for absentee voting
While the above list identifies potential valid reasons for a voluntary abstention, it is the duty of Council Representatives to remain informed and to exercise their responsibilities to vote “Yes” or “No” and to take whatever reasonable actions are available so that voluntary abstentions are minimized to the greatest extent possible.  Constituencies and/or SGs are encouraged to provide guidance, assistance, and direction, where applicable, to avoid circumstances that might otherwise result in a voluntary abstention.
3) Non-Material Conflicts of Interest

ICANN understands and accepts that there are certain indirect financial interests and, possibly, incentives associated with actions that affect Domain Name Policy on the Internet.  Under most circumstances related to GNSO voting actions, such interests may simply be disclosed in each Councilor's required Statement and/or Declaration of Interest and would not require a formal abstention.  
4)
Material Conflict of Interest (MCOI):  Definition

Material Conflicts of Interest (MCOI) arise from situations in which a Councilor, family member, or client would be directly and materially advantaged financially or economically based upon the outcome of a decision before the Council. 
The following questions may provide guidance in determining whether an MCOI exists:  

1) Do you have an economic interest in the result of the GNSO action? 

2) Is your economic interest directly involved in the decision?

3) Are the financial impacts on your economic interests considered important (material) enough to trigger a conflict?

4) Is it reasonably foreseeable (substantially likely) the decision will result in one or more of the materiality standards being met for one or more of your economic interests?
5) Is the decision’s effect on your economic interest different from the effect on the general public?

The following scenarios exemplify conditions where MCOI disclosure might be indicated:
· Long-term paid consulting (six days full-time work or more in a six month period with a single organization)

· Any consulting compensated with equity (shares of stock, stock options, or other forms of corporate equity)

· Decision-making role/responsibility in an organization that would materially benefit from the outcome of the action (e.g. Board membership) 

· Position on publicly visible advisory bodies, even if no decision making authority is involved.

· Consulting related to Internet policy litigation, including serving as an expert witness in such litigation. 

For the purposes of this policy, consulting is any work done in an Internet-related field in exchange for financial compensation.  
The following activities would not normally give rise to an MCOI under this policy:

· Honoraria for speaking or writing engagements

· Short-term consulting engagements (five days or less in a six month period)

5)
Material Conflict of Interest (MCOI) Procedures

A Councilor who believes that his or her actions (participation/voting) involving a measure before the Council would give rise to an MCOI is required to follow these procedures at the earliest opportunity such a condition is perceived or anticipated:

5.1  Make the circumstances known to his/her Constituency and/or SG leadership, as appropriate, document the circumstances, and provide a statement to the GNSO Secretariat.  If the MCOI is confidential, that information should be explicitly stated.
5.2  In order to preserve the voting rights of the affected Constituency and/or SG, one of the following mechanisms should be considered to resolve the conflict:

a) The Constituency and/or SG should survey its members and provide clear direction as to how the vote on the conflicting issue shall be entered.  Such voting direction should be provided in writing and retained as part of the Council’s records.
b) If the conflict cannot be resolved by having the SG and/or Constituency direct the Councilor’s vote by written statement, the SG and/or Constituency is then permitted to recuse the affected Councilor and to direct the voting NCA in its House (or, if unavailable, another of its Councilors) to represent the organization’s views including entering the vote that would otherwise have been made by the conflicted Councilor.  
5.3  If the conflict is declared by a voting NCA, request permission of the Council to allow the non-voting NCA to vote on the matter in place of the conflicted Councilor.

5.4  If the conflict cannot be avoided after pursuing the above mechanisms, then the Councilor may enter an Abstain-MCOI.  That Councilor shall not participate in discussions or otherwise attempt to influence other Council members nor shall he/she vote on any action attendant to the matter for which the conflict is present.  An Abstain-MCOI shall not affect quorum calculations; however, it will reduce the numerator and denominator by one in any vote tabulations for the affected House (see example below). 
· 
· 
Example  

Assumptions:

· The GNSO Council is voting to approve a PDP out-of-scope 

· Prior to the actual vote, the Non-Contracted Parties House has 7 members (or a simple majority) indicating that they intend to vote in favor of this motion.  

· To pass the measure under these conditions, the voting threshold requires that the Contracted Parties House achieve greater than 75% or at least 6 affirmative votes out of 7.  That House has one Councilor who has entered a formal abstention due to an MCOI.  
Effect:  

For this specific motion, the eligible number of voters (a.k.a. denominator) in the Contracted Parties House for this vote is reduced by 1 from 7 to 6.  Since 75% of 6 is 4, 5 votes (vs. 6 normally) are required to pass the measure.  Assuming the 7 votes (a majority) in the other House are sustained and the Contracted Parties House produces 5 votes in favor, the measure succeeds.  

**END**
