Policy vs. Implementation Session

ICANN Meeting in Beijing (10 April 2013) - Summary notes
(Please note that these are only summary notes, for the recording / transcript of this session to review the full interventions, please see http://beijing46.icann.org/node/37133) 

Question 1 - What is from the perspective of your community the main priority with regard to the discussion on policy vs. implementation?
BC  - Implementation is when no material changes are made. The framework should be judged on outcome of real cases.

NCSG – Part of looking forward is looking at past / recent decisions. Policy very often comes up when interpreting the implementation. Implementation considerations are also part of the policy discussion, as implementation guidance is typically provided. Weight of what is policy or implementation changes over time. There needs to be a constant awareness of what the implementation consequences are. Revised GNSO PDP does have implementation team that would work in parallel with staff on the implementation. Defining the terms in the paper is key such as ‘material’, ‘significant’.

RySG – Highest priority is to eliminate the assumption that if an issue is implementation that the Supporting Organization (SO) that developed the policy does not need to be involved. SO has responsibility to ensure that the implementation is in line with the policy recommendations it adopted.
SSAC – The SSAC doesn’t really look at whether something is policy or implementation. SSAC’s primary approach is a little bit removed from the fray. Not realistic to draw any lines, but instead focus on developing mechanisms to make both sides work together so that we don’t get bogged down.

ALAC – ALAC does not have boundaries whether it can deal with policy or implementation as ALAC can provide advice on anything, but ALAC does see the need for further clarification based on current discussions. Policy is what you are going to do, implementation is how you are going to do it. Good policy should anticipate the implementation and the implementation has to respect the intent of policy makers. It has now gone to the level that if you like it you call it implementation, when you don’t you call it policy.

IPC – Want to go forward, but also need to look back and learn from past experiences. The Staff paper a really good starting point. Further thought needs to be given to what the appropriate mechanisms for consultation are, while at the same time being able to move forward.

RrSG – “policy is what you want, implementation is what I want”. Stakeholders impacted that are not in the room – that is policy. If it is a minor issue that can be done by a contracted party, it may be implementation. Need a more agile approach that borrows from the people that came up with the policy in the first place (such as an Implementation Review Team), not necessarily an overarching approach that works for all SO/ACs the same.
Google – Looking for predictability and stability and a sense of notice when obligations are going to change. Administrative analogy – minimum notice of what the rules are and lengthy enough for parties that are affected to comment / provide input. Need for reasoned explanation of how decision came to be.
Question 2 - Do you believe that an overall framework could be created for all policy implementation activities within ICANN or should specific models be created that would apply for ASO/ccNSO/GNSO policy implementation activities?
Google: there needs to be an overall framework

RrSG – there cannot be an overall framework. There should be an agile approach.

IPC – does not need to be the same for all SO/ACs

ALAC – 

SSAC – would be nice, but not practical given the different realities in SOs

RySG – both if at all possible, but may be a challenge. First step should be to develop a framework for the relevant SO – it is a really hot issue for the GNSO and the GNSO will need to deal with that and develop a framework, which may be used fully or in part by other SO/ACs should they decide so.
NCSG – should be possible to set up an overall framework. General principles should / could be the same.
BC – Could work for determining whether the fuzzy line is crossed, but when/how to decide whether something is given back to SO will need to be different.  

Question 3 - One of the questions that was raised in the staff discussion paper is how to deal with instances where no consensus can be reached on key issues or competing ‘policy advice’ is received from different SO/ACs? From your perspective, should additional mechanisms be developed that would ‘force’ cross-community engagement and decision-making (see for example EU conciliation procedure http://www.se2009.eu/en/meetings_news/2009/11/4/how_does_the_conciliation_procedure_work.html) or should alternative approaches be explored?
ALAC – ‘forcing’ should not be necessary, should be natural. Need to address ‘cultural’ silos and involve others at an early stage of the process. 

SSAC – We cannot force, but there has to be a mechanism to foster dialogue.

RySG – you cannot force co-operation, but it is not necessarily natural if there is not a need or an interest from a certain SO/AC in the issue. Mechanisms should be developed to facilitate such kinds of discussions. Will not get rid of silos – but need to focus on how to work together.

NCSG – If there is no consensus, all positions are passed on to the Board for it to make a determination. Mediate different points – falls to the Board to make a decision. Strive for cross-community co-operation, but not force it.

BC – Margaret Thatcher’s definition of consensus ‘To me, consensus seems to be the process of abandoning all beliefs, principles, values and policies. So it is something in which no one believes and to which no one objects’. – further out you go, taking into account if you always end up in the middle. No forcing factor in EP conciliation process – you sometimes need a forcing factor to get people moving forward (e.g. RAA). 

Google – are certain issues that become intractable. Consider delegating an issue to a professional mediator to bring the parties together.

RrSG – this is a consensus driven model – if we cannot reach consensus or there is different advice, that is acknowledgement that the status quo is not sufficient painful enough to make a change. A threshold needs to be crossed to make material changes. Experts are already here in the community. Not force, or get outside individual involved. Stay true to the ICANN principle of consensus. 

IPC – Supports suggestion by Google. Just because there is a stalemate doesn’t mean that someone else (outsider) couldn’t bring us to a better place, with better tools and practices.

Question 4 - What should be the next step in addressing this issue? Some have suggested the creation of a cross-community WG. What is your view on this approach? Are there certain elements that would need a cross-community approach while others should be addressed within respective SO/ACs?
RySG – SOs with the involvement of ACs should take the next step. GNSO should form a WG to take this framework and begin to develop it and to the extent the other SOs also see it as a relevant effort they can take it to a CWG.

NCSG – take the framework and create a CWG.

BC – apply some of the ideas in the short term, develop some test cases (brand registry / modified contract, closed generics, singular and plural contention sets) – apply a few of the staff proposals and test them out. In parallel we should start a CWG, who answers the question, what analysis, who conducts it, but should allow for differences.

Google – agnostic to what the next step should be. Fair amount of interest, as long as we continue to investigate the issue.

RrSG – consider developing an agile model, get public input.
IPC – building on framework that staff has build and look at different SO/ACs and identify where there are challenges inherent in their structures. Encourage feedback earlier in the process. Facilitate dialogues between SO/ACs where they feel they are encroaching on their territories.

ALAC – already examples of one size that does not fit all (STI, applicant guide support) – set up CWG.

SSAC – use staff framework and set up CWG to do high-level examination. 

Comments from the Audience and Panel Responses
Michele: The question is at what point in the process do you have checks in place (whether something is policy or implementation)?
RySG – if you put it in the policy is slower than when you put it in the implementation.

BC – WGs already do checks on implementation. Staff needs to ask certain questions to make these determinations (e.g. material change)

Jonathan Zuck – Nothing is absolute, but it all falls down on the execution. That is where ICANN is the weakest. In US there is tri-cameral system (staff - executive branch, board – judicial branch, community - legislator). Let legislative branch decide policy but if they want a say in implementation they need to draw up legislative intent language and leave it up to staff. If you didn’t like it, you do it differently next time.  

BC – analogy is not exactly right – lot of opportunity for comment or sue if there is no agreement on implementation. May be something to learn, but US model is not the real answer.

SSAC / ALAC – analogy would not work.

Google – there may be something to learn from notice / comment period.
Mikey – What is missing from the framework is a decision tree. Reality check on the decision before going down the track – who would do that review and avoid grid lock. Cross-community work better suited in a WG. Liked idea of professional mediators.
Mark Partridge – supports idea of mediation / arbitration (professional neutral who can help facilitate).

Bertrand de la Chapelle – shouldn’t become a debate about role of community vs. staff – we are talking about a continuum. Need to distinguish between legislative and executive part of the organization – which differs in different countries. Clear dividing line is an illusive goal, need to consider how the respective responsibilities evolve. AGP was an implementation framework, new gTLD program was not a policy but a framework and therefore resulted in all these discussions. ACs in current model chime in at the end, which makes it difficult to integrate. Not clear what happens if there is no consensus or competing advice. Multi-stakeholder processes need to start as early as possible, before a policy process is launched.
Bret Fausett – now there is a much more iterative dialogue between staff and the community – industry consultation while implementation is happening, problem may go away due to these improvements. 

Michael Graham - The comment that if policy/implementation decisions reach an impasse the solution might be beyond ICANN's structured ability and turned out for some other organization to resolve seems just the sort of failure that would open the door for other international organizations to begin imposing themselves on ICANN operations.  Mediation, real mediation takes two or more parties that both want to reach a resolution, and help them reach it.  It is not a failure of ICANN procedure, but another tool we would do well to consider as part of the ICANN process. 

Alan – support for Mark and Bret – mediation or some form of it would be a good example. 

RySG – next step, Jonathan Robinson as Chair of GNSO Council approach the other SO/ACs about forming a CWG on this topic and whether they would be willing to participate on this in the near term. 

NCSG – mediation should not be arbitration.

BC – more of the meaty implementation work needs to be done at the policy development level.

