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 Revised GNSO Policy Development Process
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1. Purpose 

This purpose of this document is to provide background and reference materials to help support the work of the PDP-WT.  The document also expands on issues and ideas raised in Mexico by the Policy Process Steering Committee (PPSC)’s new Policy Development Process Work Team (PDP-WT) and is compiled by staff for reference and background only.
2. Conventions and Assumptions

In this document footnote references are indicated by a superscript numeral and appear at the bottom of the page on which the reference occurs. Bibliographic references are indicated by numerals within square brackets and are presented in Section 7-References at the end of the document. 

Where lengthy quotations from other documents are incorporated into this document, they are formatted as left-indented, single-spaced blocks of text. 

The reader is assumed to have an understanding of the role of the GNSO within ICANN including the relationship between GNSO policy development and the contractual arrangements between ICANN and Generic Top-Level Domain (gTLD) registry operators and accredited gTLD registrars, and to have read the description of the current GNSO policy development process in Annex A to the ICANN Bylaws [4].  

In this document, the term “Policy Development Process” and its acronym “PDP” refers to a defined process, not to an individual instance of execution of that process (except in quotes from other sources).  
3. Background

On 26 June 2008 the ICANN Board approved [1] a set of recommendations designed to improve the effectiveness of the GNSO, including its policy activities, structure, operations, and communications.  The GNSO Improvements Report [3], approved by the Board, identified the following key objectives:

· Maximize the ability for all interested stakeholders to participate in the GNSO’s policy development processes;

· Ensure that recommendations can be developed on gTLD “consensus policies” for Board review and that the subject matter of “consensus policies” is clearly defined;

· Ensure that policy development processes are based on thoroughly-researched, well-scoped objectives, and are run in a predictable manner that yields results that can be implemented effectively; 
· Align policy development more tightly with ICANN’s strategic and operations plans; and

· Improve communications and administrative support for GNSO objectives.

The Board emphasized the need to improve inclusiveness and representativeness in the GNSO’s work while increasing its effectiveness and efficiency.  The following pertains to the PDP-WT’s mission:  

Revising the PDP:  The Policy Development Process (PDP) needs to be revised to make it more effective and responsive to ICANN’s needs.  It should be brought in-line with the time and effort actually required to develop policy and made consistent with ICANN’s existing contracts (including, but not limited to, clarifying the appropriate scope of GNSO “consensus policy” development).  While the procedure for developing “consensus policies” will need to continue to be established by the Bylaws as long as required by ICANN’s contracts, the GNSO Council and Staff should propose new PDP rules for the Board’s consideration and approval that contain more flexibility.  The new rules should emphasize the importance of the preparation that must be done before launch of a working group or other activity, such as public discussion, fact-finding, and expert research in order to properly define the scope, objective, and schedule for a specific policy development goal and the development of metrics for measuring success.
The charter of the PDP-WT [2] is to develop and document a revised GNSO Policy Development Process that achieves the goals established by the ICANN Board.  The PDP-WT, with staff assistance, will need to determine what changes to the bylaws will be required.  New processes will need to be documented properly to ensure that the bylaws (and any related operational rules or procedures) are updated accurately.  The revised PDP, after review and approval by the PPSC, GNSO Council, and ICANN Board, would replace the current PDP defined in Annex A of the ICANN bylaws [4]. 
This mandate arises not from a change in the mission or role of the GNSO, but from the accumulation of experience with the current PDP and the decisions that have been made by the ICANN Board concerning an organizational restructuring of the GNSO [3].

The PDP-WT’s mission is closely related to that of the parallel Working Group Work Team (WG-WT) also chartered by the PPSC.  The charter of the WG-WT is to “[d]evelop a new GNSO Working Group Model that improves inclusiveness, improves effectiveness, and improves efficiency” [8].  The two PPSC Work Teams are expected to work independently, but in consultation with each other.
4. Policies and Consensus Policies

In the context of ICANN’s contractual agreements [6] with gTLD registry operators and accredited gTLD registrars, the term “consensus policy” [5] has a precise meaning that is written into the agreements themselves (see, for example, Section 3.1(b) of the .com registry agreement between ICANN and Verisign [7]; such a section appears in all of the current gTLD registry agreements);  see also Section 4 of the Registrar Accreditation Agreement, http://www.icann.org/en/registrars/ra-agreement-15may01.htm . The contractual meaning of “consensus policy” includes a requirement that consensus policies be developed in accordance with the policy development process specified by the ICANN bylaws [4] and that they be limited to a defined scope:

We therefore believe the Bylaws should be amended to make clear that “consensus policies” can be created only on a set of defined issues and in accordance with certain procedures, with reference to ICANN’s contracts.  The Bylaws should also note that what is needed to develop a consensus policy is a process for consultation and expression of views and, ultimately, a Board decision.  In cases where the GNSO adopts a consensus policy recommendation by a supermajority vote, the Bylaws now provide that the Board will adopt the policy unless it determines, by a vote of more than 2/3, “that such policy is not in the best interests of the ICANN community or ICANN.”  The Bylaws should clarify that this procedure applies only to issues upon which “consensus policies” can be developed, pursuant to ICANN’s contracts.  The GNSO is of course free to provide advice on other policy issues related to gTLDs, but it is not binding on the Board or on parties under contract with ICANN. [3]
The revised PDP should, therefore, distinguish between the development of consensus policies (within the formal meaning of the term) and other policy recommendations or advice to the Board:

In launching a working group to produce policy development recommendations, or in assessing the level of consensus reflected in its outcome, the Council should be mindful of the distinction between the development of “consensus policies” that bind registries and registrars, and the development of other kinds of advice to the Board.  This distinction should be clarified in the Bylaws. [3]
Because consensus policies may impose significant obligations on contracted parties, the formal specification of the way in which they are developed—the Policy Development Process—should be optimized carefully for that purpose.  Rules and procedures for other GNSO activities, including the development of other policy recommendations or advice to the Board, need not be conducted under the auspices of a revised PDP.

Changes to the way in which consensus policies are currently developed would require corresponding amendments to the ICANN Bylaws:

Many in the ICANN community support removing the PDP requirements from the Bylaws and incorporating them into the GNSO’s operating procedures.  The procedure for developing “consensus policies,” however, must track with ICANN’s contractual requirements and should be clarified in the Bylaws. [3]
5. Alternatives to Policy Development

Policy development is an effective tool for identifying and expressing a consensus solution to a problem that requires collective changes to the behavior of gTLD registries and/or registrars, but it is not the only tool available to the GNSO to address policy concerns, once problems have been identified and “scoped”.  The revised PDP should have enough flexibility to accommodate alternative responses to what may be presented as “a policy issue” for at least the following reasons:

· The GNSO’s mandate is limited; therefore, issues brought to the GNSO may lie outside of its scope, involving (for example) country code top-level domains (ccTLDs) as well as gTLDs, or matters that cannot reasonably be addressed by any part of ICANN.

· The GNSO’s authority is limited by ICANN’s contractual relationships with registries and registrars; therefore, other than through contract provisions, the GNSO has no explicit power to enforce its policies.

· Policies are broad instruments, intended to apply equally and uniformly to all registries or registrars.  Some issues are not broadly relevant and may be better suited to arrangements that do not require explicit formulation of GNSO policy.

Alternatives to GNSO policy development include (a) the use of existing mechanisms (perhaps with modifications); (b) the development of recommendations or advice to the ICANN Board rather than formal consensus policies intended to be incorporated into registry contracts; (c) the contract amendment process where appropriate, (d) the voluntary adoption of policies by contracting parties, and (e) the proposal or actual initiation of other activities, either inside or outside of ICANN, that might offer better ways to deal with a “policy issue.”  Types of activities might include conducting research on effective ways to address policy concerns, fostering the development and adoption of best practices among stakeholders and educational and awareness efforts to promote their voluntary adoption.
Due to the limitations under existing contracts, it is important to recognize that there may be both benefits and limitations to the practical effectiveness of GNSO policy activities that will not result in new consensus policies.   Since with few exceptions, only properly developed “consensus policies” can impose obligations that are contractually binding upon gTLD registries or registrars, the PDP should consider the intended outcome of developing these other types of policies.
6. The Policy Development Process
The ICANN Board recommended several ways that the PDP could be improved
 particularly at the front end (preparation before policy development is initiated) and the back end (measurement and assessment of the implemented policy(ies) as well as improving certain aspects of the policy development process itself. To address some of these identified concerns, a revised PDP might be based on a four-part model:

· Preparation before formal policy development begins; 

· Development of a policy;

· Implementation of the policy; and

· Assessment of the policy and the policy development process.

The PDP-WT noted that all four of these steps—not just actual development of the policy—are part of a revised policy development process.  

6.1
Raising an Issue
The current policy development process begins when a party with standing to do so formally “raises an issue” and asks the GNSO to initiate a PDP.  (Note that Annex A of the ICANN Bylaws refer twice to initiating a PDP”, first to “raise an issue” (section 1) and again in Sections 3 and 4, following staff preparation of an Issues Report. This is confusingly drafted and the terminology around “when does a PDP actually begin” should be clarified when the PDP is revised.)  Section 1 of the PDP [4] currently permits the ICANN Board, the GNSO Council and ICANN’s Advisory Committees to request an Issues Report and describes how those bodies may raise issues for Council consideration.  The PDP-WT discussed the need to review both Section 1 and Section 3 of the current PDP and consider whether or not to recommend changes to the:

· List of parties who may initiate a PDP;

· Process whereby a party with standing may raise an issue for PDP initiation; and/or

· The elements that a request to raise an issue should contain (e.g. define issue, identify problems, explain why issue should be considered for policy development).
6.2 
Voting Thresholds

Voting thresholds applicable to each step of the PDP are currently established in Annex A of the Bylaws. The Working Group on GNSO Council Restructuring (WG-GCR) proposed new voting thresholds in its 25 July 2008 report to the Board [9], including the level of Council support that should be required to initiate a PDP.  Both the current bylaws and WG-GCR distinguish between initiation of a PDP that is “within scope
” and the initiation of a PDP that is “not within scope,” and include different Council voting thresholds for each case.  In October 2008 the Board adopted the WG-GCR voting proposal, leaving open the possibility that “additional voting thresholds or categories” might be developed as the GNSO Improvements implementation process continued:

Resolved (2008.[7].01.09), the Board adopts all voting thresholds proposed in the WG-GCR Report.  The Board requests that the GNSO develop any additional voting thresholds or categories that may be needed as part of its proposed GNSO Improvements Implementation Plan to be submitted to the Board for approval. [10]
The PDP-WT may wish to review the PDP-related voting thresholds and criteria that were adopted as a result of the WG-GCR’s work.  The Team should consider whether revision of the PDP should involve proposed changes to the meaning of “within scope,” or to the way in which “within scope” and “not within scope” are distinguished.

6.3   
Resources
Because staff and volunteer resources are limited, the GNSO’s capacity for policy development is also constrained.  The PDP-WT might consider approaches for dealing with resource limitations, including:

· In Mexico the PDP-WT discussed the possible need for an “intake process” that evaluates the importance of PDP requests.  The PDP-WT may consider a mechanism for deciding) how many instances of policy development the GNSO should pursue simultaneously and incorporate into the PDP a provision for rejecting or deferring issues that are raised after that limit is reached;

· The PDP-WT might Include in the PDP a mechanism for scheduling policy development work (or, with finer granularity, individual phases of a PDP) that allows the Council to allocate resources preferentially to higher-priority PDP activities, and to adjust the timeline for new or in-progress PDP activities dynamically as resource limitations and the aggregate demand require; and

· Consider providing for the recruitment of additional paid or volunteer resources when necessary (“on demand”) to properly support a new policy development activity.
In Mexico the PDP-WT also discussed at length the role of ICANN’s Office of General Counsel, when and how best to solicit Counsel opinion’s as to scope, whether legal counsel support should be dedicated to the policy development process, and other related questions.
6.4
Timing

The urgency of quick response to a new policy issue unavoidably competes with the importance of allowing enough time for the response to produce a genuinely effective solution.  The current PDP specifies precise and stringent requirements for timely completion, which in practice can be difficult to satisfy: “[r]eview of previous PDPs suggests that it is not practical to complete policy work in the timeframes contained in the [current] PDP” [3] and “it [the current PDP timeframe] caused a little stress because of the need to adhere to fixed timing defined in GNSO bylaws, rather than timing that’s defined by the amount of work to be done.” [11]
In revising the timeframes within which PDP activities are required to be completed, the PDP-WT might consider a number of alternative approaches, including these:

· Maintain the existing static specification of the PDP timeline, but add time to individual activities in accordance with the “lessons learned” from previous PDPs;
· Allow the deadlines of the PDP timeline to be adjusted by the Council within specified ranges, so as to accommodate different requirements for each instance of policy development; and/or
· Defer the establishment of a fixed timeline for a new instance of policy development until after preparatory activities have generated enough information to estimate the “amount of work to be done,” thus making it possible to establish realistic milestones and deadlines.
Another timing factor concerns the ICANN Board recommendation that policy development be better aligned with ICANN’s strategic and operational plans. The Board noted that this alignment must be flexible to accommodate changes in policy priorities determined by the GNSO Council. The PDP-WT should consider ways the Council might achieve this goal.  In addition, how should more urgent “fast track” issues be addressed?
6.5
Preparation before formal policy development begins
A key improvement in the revised PDP is that policy development be undertaken only after research, public comment, consultation with constituencies, and other preparatory efforts have determined that the development of a GNSO consensus policy is the best way to address the issue and, if it is, precisely what the new policy should be designed to accomplish.  In the current PDP, the only formal preparatory activity is the drafting of an “Issue Report” by ICANN staff, which must be completed within 13 days.  While this may be appropriate in a case where the problem and likely remedies are widely discussed and well-understood, it may be premature when facing more complex problems where “solutions” have not been widely explored and potential implications not fully considered. The Board’s recommended that “preparation” should be more extensive [3] and be undertaken over a period of time commensurate with the complexity of the issue raised.  In Mexico, the PDP-WT began to consider various activities which could precede the steps we think of today as the formal PDP
 when the complexity of an issue calls for a greater understanding of a problem and potential solutions.  Activities might include:

· Thoroughly investigating the history, context, and other details of the issue(s), both to determine whether or not a GNSO policy is the appropriate response and to assemble a robust foundation of relevant information;

· Performing, either directly or indirectly, preparatory research and investigation (the Council could also consider whether experts should be retained for this purpose)

· Considering alternatives to policy development that might achieve a desired result;

· Consulting with constituencies and other members of the community who might be affected by a new policy;

· Soliciting and considering comments from the public to ensure there is a robust foundation of public discussion of the problem, its breadth and severity, and consideration of the benefits and implications of potential solutions before a narrower “policy development process” begins;

· Soliciting and considering the advice of ICANN’s General Counsel as to whether the issue “is properly within the scope of the ICANN policy process and within the scope of the GNSO”; and

· Precisely and narrowly defining the scope, deliverables, timeframe, and other elements of a PDP charter (if policy development is determined to be the preferred vehicle to resolve the issue).

The principle is to undertake development of a GNSO consensus policy only when the reasons for doing so are understood and the scope and objectives of the anticipated policy have been clearly stated.
6.5.1
Research

Policy questions that arise within the GNSO’s mandate may involve technical, linguistic, geopolitical, and/or legal issues that must be investigated before an appropriate course of action—which may or may not involve the development of a GNSO policy—can be chosen and properly framed.  The revised PDP should be flexible with respect to both the timeframe and the resources for investigation, so that all of the information necessary to a properly informed decision is available before the decision to proceed (or not to proceed) with policy development is made by the GNSO Council.

Research may involve volunteer or compensated experts, either within or outside the GNSO, and may require passive (public call for contributions) or active (deliberate search for qualified contributors) measures to assemble the necessary expertise. 

6.5.2
Consultation with Constituencies
Preparation for policy development should include adequate time for GNSO Council representatives to consult effectively with their constituencies.  Various constituencies have different requirements and constraints that affect the consultation process, these should be recognized and accommodated by the revised PDP.  
Currently each constituency must submit a statement of its position at the launch of a PDP.  The PDP-WT might consider whether changes to the current format for constituency statements might improve the quality and level of detail provided by constituencies, or better support the Council’s new focus on consensus-building. For example, for any particular PDP, each constituency might be asked to describe its views of a policy problem, including its significance and answers to other specific questions, making it easier for stakeholders to discern the viewpoints of each constituency on various aspects of a policy question being discussed.  Constituencies might be asked to describe estimated costs and resources associated with any policy change, and to suggest metrics that might be used to determine how implementation would achieve a stated goal.  Constituencies might be asked to anticipate the concerns of other constituencies, and consider not just the arguments against those concerns but also ways in which those concerns might be mitigated or otherwise addressed, so that what emerges is not just a statement but also an understanding and appreciation of alternative positions, which could provide a foundation for effective working group discussion and consensus-building.  Staff also notes that including a requirement for constituency statements at the outset of a PDP might contribute to pushing constituencies to “stake out” positions at the inception of a working group and that it may be more in keeping with the purpose of working groups to consider ways in which “statements’ facilitate the ability of participants to analyze and debate problems and potential solutions “without feeling that they have to develop or assert a particular, or fixed, “constituency” position, a concern noted by the Board.
6.5.3
Public Comments Prior to Launch of a PDP
The PDP-WT discussed the importance of soliciting public comments on both the substance of the issue raised and the appropriateness of GNSO policy development as a way to address the issue.  The PDP-WT also discussed the merits of convening a workshop at a public meeting as one effective mechanism for informing and engaging public participation.  A revised PDP could incorporate a requirement for such a workshop, in addition to soliciting public comments, early in the preparation phase.  The PDP-WT also discussed other ways that might be helpful to assure that the public is provided with ample opportunity to learn about and recommend changes to a PDP.
The PDP-WT may wish to consider the following issues in its revision of the public comment period element of the PDP:

· Timing:  public comment periods should be long enough to allow for translation and permit interested parties to prepare substantive comments, and it should occur early enough within the preparation phase to ensure that it constructively informs the discussion and deliberation.

· Capacity:  the timeframe and resource commitment for the preparation phase should be determined with due consideration for the expected magnitude of the response to a call for public comments and the resources necessary to effectively review them.  Timeframes should be extended just prior to and during regular public ICANN meetings.
· Solicitation:  the way in which comments are solicited can affect both the quantity and the quality (in terms of usefulness) of responses.  In some cases framing the solicitation as a list of specific questions may produce better results than simply issuing a general query.

· Review:  a persistent criticism of public comment periods is that they lack the commitment to take comments seriously and incorporate them thoughtfully into discussions and deliberation.  The PDP-WT might consider whether the revised PDP should specify how “review” of public comments should be conducted.

· Translation:  the revised PDP should describe how public comments in languages other than English will be handled, and how individual instances of policy development should plan (and provision) for translation and other arrangements for non-English speaking participants. Welcoming public contributions expressed in languages other than English is an important goal for ICANN as an institution.
Depending on the issue, it may be difficult to get meaningful public review and comment without active solicitation.  Current typical practice is to publish an announcement accepting comments on a particular topic and then to passively collect any that are offered.  The PDP-WT discussed whether and how to incorporate active public outreach measures, such as directed education or workshops, into the revised PDP to ensure that issues receive adequate public review and comment.
6.5.4
Preparing a Preparatory, Pre-PDP Report

The result of the preparation phase might be to provide a more extensive report to the GNSO Council than typically provided today by a staff-produced “Issues Report”.  A more robust “pre-PDP Preparation Report” might also document the positions of various stakeholders (including GNSO constituencies), summarize comments from the public, present other relevant information collected to help the Council assess the issue, and note areas in which unknowns or uncertainties persist.  This “PDP Preparation” report might also include a preliminary determination by the ICANN General Counsel concerning whether an issue is within the scope of ICANN and the GNSO policy making, currently required as part of an Issues Report.  The PDP-WT may find it useful to think of the “PDP Preparation Report” as incorporating aspects of the “Issue Report” that is called for in the current PDP, but with the added expectation that the report would also include a sufficient record of facts and implications upon which to take informed next steps.  ICANN staff could retain the responsibility for assembling the report, if desired.
6.6
Development of a New Policy
When the appropriate preparatory steps have been taken, the GNSO Council should have information sufficient to (a) decide whether or not the development of a new consensus policy is the right response to the issue that has been raised, and (b) if it is, what specific question or questions should be presented to a WG in the form of a charter to undertake the development of a specific policy.

6.6.1
Council Deliberation to Proceed with a PDP and Creation of a WG Charter
If the PDP-WT considers implementing a “PDP Preparation Report” as described above, it may also want to consider the process and criteria the Council might use to determine whether to proceed with policy development once PDP preparation work is complete. ( Again, the idea behind a pre-PDP Preparation Report, if considered, is to provide sufficient information to the Council upon which it can fully appreciate the breadth and severity of the issue of concern, the appropriateness of proceeding with a GNSO PDP and enough about the benefits and implications of various policy solutions to transition a WG from a charter focused on  “understanding the problem and options to address” to a more focused discussion of whether or how a specific consensus policy should be imposed on contracted parties.)
If the Council decides not to proceed with policy development, it should provide an explanation of that decision to the requester.  The PDP-WT should consider the form and substance of that explanation and whether the revised PDP should provide for means of appeal by the requester following a “do not proceed” decision, and if so, how such an appeal should be handled.

If the Council decides to proceed, it should prepare a charter for a policy development working group.  As is done frequently today, the Council might continue to convene drafting teams to develop charters, urging the continued participation of individuals who participated in the preparation phase and who are therefore already familiar with the issue.  The PDP charter should be focused and precise, framing the question(s) narrowly so that it is clear exactly what the WG is expected to do, its scope, and how long the work should take.  The charter for a working group that will develop a consensus policy (in the formal sense) must also observe the limitations concerning domain, scope, and process contained in the ICANN Bylaws and registry/registrar contracts.

6.6.2
Creation and Composition of the Working Group

The new process applicable to GNSO working groups will be developed by the PPSC’s WG Team.  This document assumes that the WG Team will develop a workable and broadly acceptable process and criteria for populating WGs that considers availability, competence, experience and the fair and effective representation of individual constituency and stakeholder interests.  

6.6.3
Collection and Analysis of Information

Additional information (beyond that collected during the preparation phase) may be required to support the working group’s activities. Today the Council typically requests formal statements from GNSO constituencies. Working groups may also want to be sure to solicit other views, such as:

· Views from any constituencies that are not represented by members of the WG;

· Expert independent advice from persons or organizations outside of the WG with insight into specific relevant issues if this is deemed to be useful;
· Maintaining a bibliography of sources used in any report or compendium developed;  and

· Contributions from other ICANN bodies, again, if useful and relevant.  In Mexico the PDP-WT noted that today’s PDP does not provide a means for soliciting viewpoints or engaging in a discourse with other SOs or ACs.  A “liaison” is occasionally provided for on an ad hoc basis.
Optimally, using all of the information available to it, the WG should be able to analyze and discuss the questions presented by the issue, and converge, within the time frame established by its charter, as closely as possible to agreement on a policy that is optimal.  

The following was suggested by the Registry Constituency (n a recent PDP that led to a new AGP limits policy) as a way to determine whether a new policy is “optimal”:

· Its effectiveness in dealing with the issue vis a vis use of existing mechanisms;

· Minimizing the possibility of creating new problems;

· Its impact, including cost of implementation and compliance, on each GNSO constituency;

· The balance between the benefits of the new policy and the costs to implement it;
· Its impact on the security and stability of the DNS; and

· Its impact on other Internet constituencies outside of the GNSO.

In some cases, it may be appropriate for the WG to recommend or require that a proposed policy be tested to determine how effective it will be in solving the problem(s) presented.  Testing might involve simulation, implementing a suitably instrumented test-bed, or a controlled trial deployment. 

6.6.4
Working Group Initial Report

Today the results of the working group’s policy development activity are conveyed to the GNSO Council in the form of an Initial Report that incorporates constituency statements, public comments and any other information or record of activities that the Council deems appropriate to assist in the PDP (see Section 8 of Annex A of the Bylaws).  The PDP –WT should consider whether changes should be made to the current “Initial Report” process to make it more useful or instructive.  For example, the PDP-WT may want to consider whether or how an Initial Report might define or address the following:

· Specifying the issue from which the requirement for a GNSO policy arises, and how the developed policy is intended to address it;

· The scope and context within which the policy is intended to apply—to whom, under what circumstances, with what exceptions, etc., including identification of any implementation considerations that may require further assessment or decision-making (including tasks and decisions anticipated or expected of staff in order to implement the new policy if adopted);

· The expected impact of the policy on (a) each of the GNSO constituencies and (b) any other potentially affected party;

· A description of any alternatives that were considered by the WG, and why those alternatives were rejected;

· A summary of constituency positions that were taken within the WG (see also suggestion about Constituency Statements made in Section 6.4.2);

· A summary of votes that were taken within the WG;

· The expected cost and time to implement the policy for each affected party; and

· Metrics for assessing the effectiveness of a policy after it has been implemented.
6.6.5
Public Comments during a PDP
Today, public comments are solicited on the Initial Report and incorporated into a Final Report for further Council review and action.  The PDP-WT should consider whether this approach is effective, whether a subsequent public comment period should take place after the publication of the Final Report by the WG, and how comments received during this subsequent round should be considered.

The PDP-WT may consider whether or not to propose changes to the way in which this public comment period is defined in the current PDP, particularly with respect to its duration and the role of ICANN staff in reviewing and reporting the results.  It may be more appropriate for PDP WGs to review and incorporate public comments into a Final Report as a collective activity, supported by staff, should the “Initial Report/Final Report” construct be retained.
6.6.6
Council Deliberation and Final Report to the Board

Currently, following release of a Final Report and the conclusion of a public comment period, the Council typically reviews the documentation with the goal of developing a Supermajority consensus on a recommendation to the Board.  The PDP-WT should consider whether or not Clause [7] of the current PDP (Bylaws, Annex A) adequately describes the way in which these Council deliberations should be conducted and, in particular, concluded.  The Council’s report to the Board
 might contain the following elements, many of which are called for in today’s process:

· A statement of the Council’s recommendation to the Board, noting the level of support (votes) that the recommendation achieved;

· If the Council recommendation was not supported by a Supermajority vote, an explanation of each dissenting position and the reasoning behind it, identifying in each case the Council representatives who supported the position;

· An explanation of the way in which the Council relied upon advice from outside of the GNSO (if applicable), including evidence of the outside advisors’ qualifications and potential conflicts of interest;

· An explanation of how the recommendation (policy) would affect each GNSO constituency, including any financial impact;

· An assessment of the likelihood that the recommendation (policy) would have an effect (positive or negative) on the security or stability of the DNS; and

· A summary of the efforts that were made during the course of the PDP to explore alternatives to a new policy, and why they were not considered to be adequate responses to the issue raised.

6.6.7
Board Deliberation

Clause 11 of the current PDP specifies the Board deliberation and vote that results either in approval or rejection of the policy, including the criteria for evaluation and voting thresholds.  The PDP-WT should consider how to incorporate these provisions into the revised PDP recommendation, particularly with respect to facilitating interaction between the Council and the Board when useful to resolve any issues that may exist either within the Council or between the Council and the Board.

6.7
Implementation

Following action by the Board in favor of a GNSO Council recommendation to adopt a new consensus policy, it is important that the Board direct Staff as to any specific implementation tasks or other special considerations that are needed and to provide staff with any tools, resources or instructions necessary to implement the policy. 

6.8
Assessment

The revised PDP is expected to contain mechanisms and metrics to assess the effectiveness of a new policy after it has been implemented.  The PDP-WT might also consider whether the revised PDP should address how (and how frequently) the GNSO should review the effectiveness of the PDP itself:

We therefore recommend that the Council ask each working group to include in its report a self–assessment of any lessons learned. The Council should also seek the working group’s input on metrics that could help measure the success of the policy it recommends (see GNSO Self Review Rec. #[7].3.4 [13]). Subsequent review by the Council should examine the extent to which the policy adopted has been implemented successfully and proven effective (see Sharry Rec. #10 & 13 [12]; GNSO Self Review Rec. #[7].2.8 [13]). [3]
6.8.1
Measuring the Success of a Policy

Implemented consensus policies regulate the behavior of gTLD registries and/or registrars in order to achieve specific objectives, so it is important to determine how successful new policies are in achieving their objectives.  The working group that develops a new consensus policy should therefore include in its recommendations to the Council an appropriate measurement regime and metrics that can be used to confirm, after the policy has been implemented, that it accomplishes (and continues to accomplish, over time) its intended beneficial objectives.  The PDP-WT is likely to encounter the following issues as it considers candidate mechanisms and metrics for inclusion in the assessment phase of a revised PDP:

· Metrics:  what criteria should define “success” for any consensus policy or for consensus policies in general?  Should these criteria be specified dynamically by each policy development working group, or should they (or some of them) be incorporated into the PDP itself?

· Timing:  in the case of a periodic measurement regime, how long after the implementation of a consensus policy should the policy be reviewed?  In the case of a continuous measurement regime, what should the granularity and sensitivity of the measurement be?

· Administration:  who should operate the measurement regime installed as part of the implementation of a consensus policy?  How should the results be reported and analyzed?

· Review:  what roles should the GNSO Council, directly affected parties, and public comment play in the review of an implemented consensus policy?  Should an independent, unaffiliated party be involved in (or responsible for) the review?

Periodic review of the PDP might be conducted either in conjunction with the periodic institutional review of the GNSO or as an independent activity.  The PDP-WT may wish to include in the revised PDP an annual report to the ICANN Board concerning the year’s PDP activity, the effectiveness of the process as followed by a working group in each instance, and the Council’s assessment of the overall and ongoing effectiveness of the PDP based on some suggested criteria.
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� “Those who have worked within the current GNSO PDP have found it to be inflexible and not helpful for successful policy development.” [3]


� “per ICANN Bylaws and advice of ICANN [General Counsel]”


� Recently the GNSO Council has convened drafting teams to conduct some of these functions. This approach could be “memorialized” into a standardized process if useful.


� The current PDP calls for the Staff manager to prepare this report, based on attendance at the final meeting at which the Council’s deliberations formally conclude. The PDP-WT should consider how this might be changed in the future to make it more consistent with the goals of a revised PDP.
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