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STAFF MEMORANDUM TO THE GNSO PDP WORK TEAM

Date:  9 March 2011
RE: 
Meaning of “act” under Section 13(f) of Annex A
We understand that the PDP Work Team has requested information regarding the meaning of "act" under 13(f) of the Annex A of the ICANN Bylaws.  Section 13 (f) states:

        "In any case in which the Council is not able to reach GNSO Supermajority vote, a majority vote of the Board will be sufficient to act."

The question from the PDP Work Team is whether binding consensus policies on registrars and/or registries can result from an affirmative Board vote to adopt a GNSO recommendation that did not achieve a GNSO Supermajority vote.  From our perspective, the answer requires an analysis of the Bylaws (please see below for the Bylaws voting thresholds), the specific contract language, and the actual facts surrounding a vote for a consensus policy.

The Bylaws define the threshold for a GNSO Supermajority Vote (See Article X, Section 3.9(c)) and clarify under Section 3.9(d) that recommendations resulting from a PDP can be approved by the GNSO Council in the absence of a GNSO Supermajority if there is "an affirmative vote of a majority of each House and further requires that one GNSO Council member representative of at least 3 of the 4 Stakeholder Groups supports the Recommendation."

When imposing new obligations on certain contracting parties (e.g., registrars), the Bylaws specify: "where an ICANN contract provision specifies that  'a two-thirds vote of the council' demonstrates the presence of a consensus, the GNSO Supermajority vote threshold will have to be met or exceeded with respect to any contracting party affected by such contract provision."  The rationale for the language of 3.9(f) was that with the recent restructuring of the GNSO Council, it was unclear how to determine a "two-thirds vote of the council" in a way that demonstrated support from members of each House.  

GNSO PDP recommendations where the GNSO Supermajority Vote is achieved (9e or f), or without a GNSO Supermajority (9.d) can each be presented to the Board for consideration under Section 13 of Annex A.  If the Board adopts the policy recommendation (the Board’s “act”), the analysis of whether the adoption by the Board is sufficient to create a binding consensus policy against contracted parties depends upon the actual language of the contract in question, which may differ among the various contracted parties, and the facts surrounding the specific votes and adoption of the policy.  
For example, if a contract requires a “two-thirds vote of the council” to demonstrate consensus, and the GNSO Council approved the policy recommendation without reaching the required GNSO Supermajority threshold, the Board’s adoption of the policy recommendation cannot result in a consensus policy binding on that specific contracted party.  If a contract requires a different council voting threshold for the application of a consensus policy, the effect of the Board’s adoption of the policy recommendation would be subject to analysis based on the required council thresholds.

Since the agreements do not define "consensus policies" in a consistent manner, the PDP WT could propose that the Bylaws clarify the voting thresholds required for "consensus policies" for all contracted parties, and could also suggest that ICANN standardize its contract language in the future with regard to the adoption of consensus policies.  For more information on the various definitions of "consensus policies" under ICANN's agreements, please refer to the Staff Memo posted at: http://forum.icann.org/lists/gnso-ppsc-pdp/pdfs2gzh5CQAv.pdf.

Specifically as it relates to the word “act” in 13.f: When read in context in the entirety of the section of the Board Vote section, the Board's "act" as referred to Section 13.f is referring to the threshold for the Board to either approve a policy recommendation arising out of the GNSO or to determine to not act in accordance with that recommendation.  This is a companion provision to 13.b, which provides the required threshold for the Board determine when to not act in accordance with a recommendation arising out of the GNSO after reaching a GNSO Supermajority vote.  To remove the ambiguity here, it may be of benefit to change the current 13.f (“In any case in which the Council is not able to reach GNSO Supermajority vote, a majority vote of the Board will be sufficient to act.”) to (“In any case in which the Council is not able to reach GNSO Supermajority vote, a majority vote of the Board will be sufficient to determine that such policy is not in the best interests of the ICANN community or ICANN.”)  Whether or not the “act” in 13f will result in a consensus policy is subject to the specific contractual issues discussed above.


___________________________________________________________________________

Voting Thresholds from the Bylaws, Article X, Section 3.9

9. Except as otherwise specified in these Bylaws, Annex A hereto, or the GNSO Operating Procedures, the default threshold to pass a GNSO Council motion or other voting action requires a simple majority vote of each House. The voting thresholds described below shall apply to the following GNSO actions:

a. Create an Issues Report: requires an affirmative vote of more than 25% vote of each House or majority of one House;

b. Initiate a Policy Development Process (“PDP”) Within Scope (as described in Annex A): requires an affirmative vote of more than 33% of each House or more than 66% of one House;

c. Initiate a PDP Not Within Scope: requires an affirmative vote of more than 75% of one House and a majority of the other House ("GNSO Supermajority");

d. Approve a PDP Recommendation Without a GNSO Supermajority: requires an affirmative vote of a majority of each House and further requires that one GNSO Council member representative of at least 3 of the 4 Stakeholder Groups supports the Recommendation;

e. Approve a PDP Recommendation With a GNSO Supermajority: requires an affirmative vote of a GNSO Supermajority; and

f. Approve a PDP Recommendation Imposing New Obligations on Certain Contracting Parties: where an ICANN contract provision specifies that “a two-thirds vote of the council” demonstrates the presence of a consensus, the GNSO Supermajority vote threshold will have to be met or exceeded with respect to any contracting party affected by such contract provision.

From Bylaws, Annex A:

13. Board Vote
a. The Board will meet to discuss the GNSO Council recommendation as soon as feasible after receipt of the Board Report from the Staff Manager.

b. In the event that the Council reached a GNSO Supermajority Vote, the Board shall adopt the policy according to the GNSO Supermajority Vote recommendation unless by a vote of more than sixty-six (66%) percent of the Board determines that such policy is not in the best interests of the ICANN community or ICANN.

c. In the event that the Board determines not to act in accordance with the GNSO Supermajority Vote recommendation, the Board shall (i) articulate the reasons for its determination in a report to the Council (the "Board Statement"); and (ii) submit the Board Statement to the Council.

d. The Council shall review the Board Statement for discussion with the Board within twenty (20) calendar days after the Council's receipt of the Board Statement. The Board shall determine the method (e.g., by teleconference, e-mail, or otherwise) by which the Council and Board will discuss the Board Statement.

e. At the conclusion of the Council and Board discussions, the Council shall meet to affirm or modify its recommendation, and communicate that conclusion (the "Supplemental Recommendation") to the Board, including an explanation for its current recommendation. In the event that the Council is able to reach a GNSO Supermajority Vote on the Supplemental Recommendation, the Board shall adopt the recommendation unless more than sixty-six (66%) percent of the Board determines that such policy is not in the interests of the ICANN community or ICANN.

f. In any case in which the Council is not able to reach GNSO Supermajority vote, a majority vote of the Board will be sufficient to act.

g. When a final decision on a GNSO Council Recommendation or Supplemental Recommendation is timely, the Board shall take a preliminary vote and, where practicable, will publish a tentative decision that allows for a ten (10) day period of public comment prior to a final decision by the Board.

1

