Policy Development Process Work Team

Initial Report & Draft Recommendations

STATUS OF THIS DOCUMENT

These are the initial recommendations from the Policy Development Process Work Team (PDP WT) concerning the development of and transition to a new PDP for review by the Policy Process Steering Committee (PPSC). A Final Report will be prepared following public comment.
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1 Executive Summary
Introduction

· The Policy Development Process Work Team (PDP-WT) was tasked by the Policy Process Steering Committee (PPSC) to be ‘responsible for developing a new policy development process that incorporates a working group approach and makes it more effective and responsive to ICANN’s policy development needs’. The primary tasks of the PDP-WT were to develop:

1 Appropriate operating principles, rules and procedures applicable to a new policy development process; and
2 An implementation/transition plan.
· This Initial Report presents the PDP-WT’s views and draft recommendations in relation to task 1. Due to the complex nature of the policy development process and the subsequent discussions by the members of the PDP-WT, the PDP-WT has not yet been able to complete task 2 as well as discussion on some items that are part of task 1
. However, in order to not miss the opportunity to get community input on the discussions and draft recommendations to date, the PDP-WT has decided to put out this report for Community consideration and discussion in time for the ICANN meeting in Brussels. As this report is still ‘work in progress’, there might be some inconsistencies in the report for which the PDP-WT would like to apologize in advance.

· The PDP-WT agreed to divide the policy development process into the following separate stages and consider each of these stages consecutively:

· Stage 1 – Planning and Request for an Issues Report (see section 3)

· Stage 2 – GNSO Council Review of the Issues Report and Initiation of the Policy Development Process (see section 4)

· Stage 3 – Working Group (see section 5)
· Stage 4 – Voting and Implementation (see section 6)
· Stage 5 – Policy Effectiveness and Compliance 
(see section 7)

In addition, a number of overarching issues were identified including timing, translation, development of definitions, voting thresholds and decision-making methodology which were discussed following the review of the five different stages (see section 8).

· Based on these discussions, the PDP-WT has developed a flow chart that reflects the main elements of the new Annex A , as well as those elements that are envisioned to be incorporated in the rules of procedure (see section 9).

· Hereunder you will find a summary of the draft recommendations of the PDP-WT which are intended to form the basis for the proposed modifications to Annex A  - GNSO Policy Development Process of the ICANN by-laws. You are strongly encouraged to review the complete report in order to appreciate the deliberations of the PDP-WT that form the basis for these recommendations.

Stage 1 – Planning and Request for an Issues Report
1. Who has the right to initiate a request for an issues report?

· Although a request for an Issues Report has never been issued directly by the ICANN Board, the WT is considering recommending that the current three mechanisms for initiating a request for an Issues Report should be maintained.  
· As the current language in Annex A of the by-laws refers to the initiation of a PDP twice, first, when an Issues Report is requested (1. Raising an Issue) and again when the Issues Report is complete (3. Initiation of a PDP), the PDP-WT is considering recommending clarification of this language (see section 3 for proposed new language).

2. Procedures for Requesting an Issues Report

· As the current language in Annex A of the by-laws refers to the initiation of a PDP twice, first, when an Issues Report is requested (1. Raising an Issue) and again when the Issues Report is complete (3. Initiation of a PDP), the PDP-WT is considering recommending clarification of this language (see section 3 for proposed new language).

· The PDP-WT is considering recommending the development of a Policy Development Process Manual or Guidebook, which could be an integral part of the GNSO Rules of Procedure, that provides guidance and suggestions to those parties raising an issue on which steps could be helpful in gathering evidence and providing sufficient information to facilitate the overall policy development process. 
· The PDP-WT is considering recommending that a ‘request for an issues report’ template should be developed including items such as definition of issue, identification of problems, supporting evidence, why should the issue be considered for policy development. Further consideration would need to be given as to whether some of these elements should be required before a request is considered by the GNSO Council. Such a template should become part of the above mentioned Policy Development Process Manual or Guidebook.
3. Issue Scoping

· The PDP-WT is considering recommending developing a Policy Development Process Manual or Guidebook, which could be an integral part of the GNSO Rules of Procedure, that provides guidance and suggestions to those parties raising an issue on which steps could be considered helpful in gathering evidence and providing sufficient information to facilitate the overall policy development process. 

4. Creation of the Issues Report

· No changes to the By-laws are considered for recommendation by the PDP Work Team at this point. The PDP-WT is considering recommending including in the Policy Development Process Manual or Guidebook a recommendation for the entity requesting the issues report to indicate whether there are any specific items they would like to see addressed in the issues report, which could then be taken into consideration by the Council when reviewing the request. In addition, guidance could be provided in the Policy Development Process Manual or Guidebook that the Council and/or Staff could provide advice ahead of a vote on the request for an issues report whether they feel additional research, discussion, or outreach should be conducted as part of the development of the issues report, in order to ensure a balanced and informed Issues Report.
5. What can the end result of a PDP be?

· The PDP-WT is considering recommending better information and communication with Working Group members on the potential outcomes of a policy development process. This information could be included in the Charter or in the instructions and processes for WGs that is being prepared by the Working Group Work Team [to be verified]. It is also an element that should be included in the Policy Development Process Manual or Guidebook.
6. The role of ICANN staff

· The PDP-WT is considering recommending to continue to require the opinion of the ICANN General Counsel as part of the staff recommendation in the Issues Report, while the details of what needs to be examined as part of this opinion could be moved to the PDP rules of procedure.
· The PDP-WT is considering recommending that additional guidance on the different roles ICANN staff can perform, as outlined in the GNSO Working Group Guidelines, is to be included in the Policy Development Process Manual or Guidebook.
7. Community input / How to incorporate public comments
· The PDP-WT is considering recommending to modify the timeframes included in clause 1 – Creation of an Issues Report in Annex A in relation to the timeframe for the development and delivery of an issues report. The following options are being explored:

a) Set a maximum timeframe (e.g. 30-45 days) in the By-Laws which can be modified on the request of ICANN Staff with the approval of the GNSO Council and the requesting body (if not the GNSO Council).

b) Request an estimate for each Issues Report from ICANN Staff which is then considered by the GNSO Council, who will be responsible for setting the timeframe for each Issues Report on an individual basis taking into account the complexity of the issue and the ICANN staff workload.

· The PDP-WT is considering recommending adding a public comment period following the publication of the Issues Report and before a decision on the initiation of a PDP to allow for additional information missing from the Issues Report to be submitted, or correct or update any information in the Issues Report that is deemed incorrect. In addition, this would allow for the ICANN Community to express their views to the Council on whether to initiate a PDP or not. 

8. Role of Workshops / Information Gathering events
· The PDP-WT is considering recommending that information on the potential role of workshops and information gathering events in the Policy Development Process Manual or Guidebook
. In addition, this could be one of the items to be decided by the GNSO Council, possibly on the basis of a staff recommendation, to add to the planning and initiation phase for a specific issue.

9. Efficiency and flexibility during planning / initiation phase
· See recommendation 11

10. Economic Impact Analysis
· The PDP-WT is considering recommending that the Policy Development Process Manual or Guidebook should mention the option of an economic impact analysis that could be conducted on the recommendation of the GNSO Council and/or ICANN staff when deemed appropriate or necessary 

11. Resources and Prioritization
· In light of the upcoming GNSO Council Prioritization activity, the PDP-WT is considering deferring a recommendation on this issue so that the effectiveness of the prioritization can be assessed in relation to the PDP.
· The PDP-WT is considering recommending the development of a fast-track procedure that would allow for quick action, while ensuring broad participation and avoid gaming. The PDP-WT hopes to receive further input on which elements such a procedure should contain and how it would work in practice, during the public comment period.
Stage 2 - GNSO Council Review of the Issues Report and Initiation of the Policy Development Process

1. Flexibility when launching a policy development process
· The PDP-WT is considering recommending modifying the timeframes included in clause 3 – Initiation of a PDP to reflect current practice and experience. In addition, it proposed to add language to codify the current practice that any Stakeholder Group and/or Constituency can request the deferral of the consideration of an initiation of a PDP for one meeting
 (see section 3 for proposed new language).

· The PDP-WT is considering recommending that further guidance be included in the Policy Development Process Manual or Guidebook on how to deal with situations where further flexibility is required e.g. additional research, ensuring that the Council provides clear indications on expected timing of next steps. 
2. Consider an appeals mechanism in case the GNSO votes against initiating a PDP requested by an AC or SO
· The PDP-WT is considering recommending that no formal appeals mechanism be developed. However, the PDP-WT recommends that the GNSO Council be required to state its reasons for denying to Initiate a PDP after receipt of an Issues Report.
3. Should the approved voting thresholds apply to the entire GNSO Council or just members present (as is current practice)?
· As it is expected that a recommendation for absentee voting / ballot will be included in the GNSO Council operating rules, the PDP-WT considers this question no longer valid as all Councilors will have the opportunity to vote whether they are present or not at the meeting, therefore no recommendation is made in relation to this issue.
4. Where in the process is chartering done?

· The  PDP-WT is considering recommending to update clause 7 of Annex A of the ICANN by-laws to reflect that a charter is required for Working Groups and to include the voting threshold that should apply to the adoption of the working group charter which is identical to the one that applies to the initiation of the PDP (see section 3 for proposed new language).

· The PDP-WT is considering recommending to working with the WG-WT/PPSC to provide input for the GNSO Working Group Guidelines section or annex that will be dedicated to a PDP WG concerning best practices for developing the charter for a PDP WG.
5. Should expedited procedures be available in case of urgency?
See recommendation 16
6. How to involve advice from other ACs or SOs, and obtain consistent input from the Board?

· The PDP-WT is considering recommending that further guidance on how to involve Advisory Committees or Supporting Organisations is to be included as part of the Policy Development Process Manual or Guidebook.
7. Evaluate the ICANN Staff costs and resources needed to conduct the PDP and prioritize existing policy work and revisit their existing deadlines and deliverables.

See recommendation 15
8. What options should the GNSO Council have at its disposal to ensure that it can take an informed decision on whether to initiate a PDP or not subject to the time frames set forth in Question 4 above?
· The PDP-WT is considering recommending that further guidance on the options the GNSO Council has at its disposal to take an informed decision to be included as part of the Policy Development Process Manual or Guidebook.
9. Public Comment Period after the Initiation of a PDP

· The PDP-WT is considering recommending modifying clause 6 – public notification of initiation of the PDP to reflect current practice whereby a public comment period is initiated once a Working Group has been formed, not when the PDP is initiated to allow the WG to put out specific issues for public comment that might help inform its deliberations. The PDP-WT is considering whether this should be a mandatory or optional public comment period and hopes to receive further input on this issue during the public comment period. 

10. Clarification of ‘in scope of ICANN policy process or the GNSO’

· The PDP-WT is considering recommending modifying clause 3 – Initiation of a PDP to clarify that within scope means ‘within scope of ICANN’s mission and more specifically the role of the GNSO’.

Stage 3 – Working Group

1. How to maximize the effectiveness of Working Groups

· The PDP-WT is considering recommending that each PDP WG will be strongly encouraged to review the GNSO Working Group Guidelines that include further information and guidance on the functioning of GNSO Working Groups. 

2. Communication with different ICANN Departments (e.g. Legal, Compliance, Services)

· The PDP-WT is considering recommending that further guidance is to be provided on which mechanisms are available to a WG to communicate with different ICANN departments in the Policy Development Process Manual or Guidebook. Suggested approach would be for ICANN policy staff to serve as the intermediate between a WG and the various ICANN departments, provided that a procedure is in place which allows for escalation via the WG Chair if the WG is of the opinion that communication is hindered through the involvement of ICANN policy staff.

3. Linking policy development with ICANN’s strategic planning and budgeting

· The PDP-WT has not agreed on a possible recommendation in relation to this issue yet and hopes to receive further input on this issue during the public comment period. 

4. Public Comment
· The PDP-WT is considering recommending modifying clause 9 of Annex A of the ICANN by-laws to change the duration of the public comment period on the Initial Report from twenty to thirty calendar days (see section 3 for proposed new language).

· The PDP-WT is considering recommending modifying clause 9 of Annex A of the ICANN by-laws to reflect the current practice that a summary and analysis of the public comments received is to be provided by the staff manager to the Working Group who will be responsible for reviewing the public comments received (see section 3 for proposed new language).

· The PDP-WT is considering recommending providing further guidance on how to conduct public comment periods and review public comments received as part of the Policy Development Process Manual or Guidebook.
5. Implementation, Impact and Feasibility

· The PDP-WT is considering recommending that PDP WGs provide input on issues related to implementation, impact and feasibility and is considering the following options:
· Require the inclusion of implementation guidelines as part of the Final Report; 

· Consultation with the WG / Council on the draft implementation plan; 
· The creation of an implementation team that consists of representatives of the WG, amongst others, which would be tasked to review / provide input during the implementation phase

The PDP-WT hopes to receive further input on these options during the public comment period.
6. ICANN Staff Resources

· The PDP-WT is considering recommending that staff resources needed or expected in order to implement the policy recommendations should be evaluated as part of the WG recommendations as part of the feasibility analysis and/or impact statement (see recommendation 32).

7. Constituency Statements
· The PDP-WT is considering recommending amending clause 7 of Annex A of the ICANN by-laws to reflect the practice that Stakeholder Group / Constituency statements are requested by the Working Group and the timeline for submission should start from that point instead of the initiation of the PDP (see section 3 for proposed new language).

8. Working Group Output

· The PDP-WT is considering recommending that PDP Working Groups continue to be required to produce at least an Initial Report and a Final Report, noting that more products can be produced if desirable. 

· The PDP-WT does note that the description of the difference between an Initial Report and a Final Report as currently described in the By-Laws is not in line with actual practice, and is considering that this language is updated to reflect that an Initial Report may reflect the initial ideas of a WG which are then finalized, in combination with review and analysis of the public comment period in the second phase leading to the Final Report.

· The PDP-WT is considering recommending that a public comment period on the Initial Report remains mandatory. Additional guidance on further optional public comment periods, e.g. when there are substantial differences between the Initial Report and Final Report should be included as part of the Policy Development Process Manual or Guidebook.
Stage 4 – Voting and Implementation

1. Working Group Recommendations

· The PDP-WT is considering recommending modifying clause 10 – Council Deliberations of Annex A of the ICANN by-laws to reflect current practice and requirements in the rules of procedure to consider a report if it is received at least eight days in advance of a meeting, otherwise the report shall be considered at the next meeting. In addition, the PDP-WT is considering recommending adding language to codify the current practice that any Stakeholder Group and/or Constituency can request the deferral of the consideration of a final report for one
 meeting (see section 3 for proposed new language).

· The PDP-WT is considering recommending to provide additional guidance to GNSO Council in the Policy Development Process Manual or Guidebook on how to treat Working Group recommendations, especially those that have not received full consensus and the expected / desired approach to adoption of some, but not all, or rejection of recommendations. There seems to be agreement that the GNSO Council should have the flexibility to ‘pick and choose’ recommendations, unless a WG has indicated that there is a linkage / conditionality between recommendations. There is no agreement yet on what guidance, if any, should be given on recommendations that have not received full consensus. The PDP-WT hopes to receive further input on this issue during the public comment period. 

2. Public Comments

See recommendation 37.
3. Delivery of Recommendations to the Board

· The PDP-WT is considering recommending that the GNSO Council is responsible for the Board Report either as author of the report or to approve the report before it is sent to the Board. The PDP-WT has discussed ways in which to make the report more focused and easier to digest, but has not agreed on a possible recommendation in relation to this issue yet and hopes to receive further input on this issue during the public comment period. 

4. Agreement of the Council

· The PDP-WT has discussed whether the voting thresholds might need to be reviewed (see also overarching issues) but has not agreed on a possible recommendation in relation to this issue and hopes to receive further input on this issue during the public comment period. 

5. Board Vote
· The PDP-WT is considering recommending that the provisions in relation to the Board Vote in the ICANN By-Laws remain broadly as is, noting that a clarification might be required to provision 13f (see also overarching issues).


6. Implementation

· The PDP-WT is considering recommending creating a WG Implementation Review Team, which would be responsible in dealing with implementation issues. The PDP-WT has not agreed on a possible recommendation in relation to how the process for reviewing and addressing implementation questions would work and hopes to receive further input on this issue during the public comment period. 

Stage 5 – Policy Effectiveness and Compliance
1. Periodic assessment of PDP Recommendations / Policy

· The PDP-WT notes that a periodic assessment of PDP recommendations and/or policy is important but has not agreed on any possible recommendations yet and hopes to receive further input on this issue during the public comment period. 

2. GNSO Council Review of the PDP Working Group
· The PDP-WT notes that the GNSO Council Review of a PDP Working Group is important but has not agreed on any possible recommendations yet and hopes to receive further input on this issue during the public comment period. 

3. Periodic assessment of overall PDP process

· The PDP-WT notes that the periodic assessment of the overall PDP process is important but has not agreed on any possible recommendations yet and hopes to receive further input on this issue during the public comment period. 

Overarching Issues

· In addition to the five stages discussed in the previous sections of this report, the PDP-WT also identified a number of ‘overarching issues’ which were deemed to have an impact on the overall policy development process or related to various stages of the new PDP and therefore needed to be considered once an initial outline of the new PDP would have been completed. These overarching issues consist of:

· Timing

· Translation

· Development of definitions

· Voting thresholds

· Decision-making methodology

· Transition / Implementation of the new PDP

· The PDP-WT has not completed its work on all these overarching issues, but has noted in section 8 its initial deliberations on some of these issues for public input and consideration. It is the intention of the PDP-WT to finalize its recommendations on these issues following the review and analysis of public comments on this initial report.
Proposed Changes to Annex A – GNSO Policy Development Process of the ICANN By-Laws

· Section 9 of this Initial Report contains a flow chart that reflects the main elements of the new Annex A , as well as those elements that are envisioned to be incorporated in the rules of procedure (see section 9).

· Following review of the public comments received and further deliberations, the PDP-WT will be developing a proposed draft of the new Annex A for consideration by the PPSC. 

· Public input is encouraged as part of the public comment period on the Initial Report on the proposed elements for the new Annex A, as well as which elements should be included in the by-laws and which ones should be part of the GNSO rules of procedure.
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