Outstanding Issues – PDP Draft Final Report (updated 5 January 2011)
	Issue
	Comment/Question
	Suggested Approach

	PDP WT Recommendations

	4. Creation of the Issues Report

Recommendation 6. 

No changes to the By-laws are recommended in relation to the creation of the Issues Report by the PDP Work Team. The PDP-WT recommends including in the Policy Development Process Procedure Manual a recommendation for the entity requesting the issues report to indicate whether there are any specific items they would like to see addressed in the issues report, which could then be taken into consideration by the Council when reviewing the request. In addition, guidance could be provided in the Policy Development Process Procedure Manual that the Council and/or Staff could provide advice ahead of a vote on the request for an issues report whether they feel additional research, discussion, or outreach should be conducted as part of the development of the issues report, in order to ensure a balanced and informed Issues Report.
	Does the WT agree that the elements that an issue report should contain can be moved to the Operating Rules instead of the By-laws? Also, on the basis of the review of the public comments, there seemed to be support to not require these elements any longer, but instead encourage the use of the different elements as deemed appropriate.
	Move elements for Issue Report to PDP Procedure Manual and encourage their use instead of mandating their use.
WT Agreed Approach: The WT proposes to include elements a (the proposed issue raised for consideration), b (the identity of the party submitting the issue) and c (how that party is affected by the issue) in the by-laws and move elements d (Support for the issue to initiate the PDP) & e (Recommendation from the Staff Manager) to the Procedure Manual, noting that certain parts of e might need further clarification. In addition, it was suggested that e might be split into two parts, one dealing with the question whether the PDP is considered in scope, and a second part addressing whether the PDP should be initiated.

	7. Community input / How to incorporate public comments

Recommendation 10.

The PDP-WT recommends the modification of timeframes included in clause 1 – Creation of an Issues Report in Annex A in relation to the development and delivery of an issues report. The following options are being explored:

a) Setting a maximum timeframe (e.g. 30-45 days) in the By-Laws which can be modified on the request of ICANN Staff with the agreement of the GNSO Council or the Issues Report requestor (if requested by an Advisory Committee or the ICANN Board); or

b) Request that ICANN staff provide the GNSO Council with an estimate of time it would take for the ICANN Staff to complete an issues report taking into account the complexity of the issue and the ICANN staff workload.


	Is the WT ready to decide on option a or b, or is this an area where further public comments are to be requested?
	The proposed language for either option in the manual is as follows:

[Option 1]: Within 15 days of after receipt of either (i) an instruction from the Board; (ii) a properly supported motion from the GNSO Council; or (iii) a properly supported request from an Advisory Committee (“Official Request”), the Staff Manager should provide the GNSO Council with the estimated time for completion of the creation of an Issue Report. The general time frame for completion should generally not exceed forty-five calendar days from the receipt of the Official Request, however considerations such as of the complexity of the issue, the extent of research and outreach recommended, and the ICANN Staff workload may support a completion period in excess of forty-five days. 

[Option 2]: Within forty-five (45) calendar days after receipt of either (i) an instruction from the Board; (ii) a properly supported motion from the GNSO Council; or (iii) a properly supported motion from an Advisory Committee, the Staff Manager will create a report (an “Issue Report”).  In the event the Staff Manager determines that more time is necessary to create the Issue Report, the Staff Manager may request an extension of time for completion of the Issue Report, which request must be acknowledged by the GNSO Council.
WT Agreed Approach: In option 2, There was overall support for option 2 so it was proposed to include this in the draft Final Report for Community consideration. It was also agreed to change ‘GNSO Council’ to ‘Requestor’ in option 2 and change ‘acknowledged’ to reflect that a discussion would take place between Staff and the Requestor concerning the extension of the time for completion. 

	11. Resources and Prioritization

Recommendation 15

The PDP-WT is considering the notion of having a fast-track procedure that would allow for a more timely PDP in cases where such urgent action is deemed to be necessary while at the same time ensuring broad participation and avoiding gaming. The PDP-WT hopes to receive further input from the community on which elements such a procedure should contain and how it would work in practice, during the public comment period. 
	There seems to be agreement that an expedited procedure might be beneficial, but no concrete suggestions have been made on how such a procedure might look.
	Staff has suggested two different approaches in the draft Final Report for consideration by the WT:

[Option 1] The PDP-WT recognizes the need and importance of an expedited procedure, but also acknowledges the challenges in developing a balanced and effective mechanism. The PDP-WT requests ICANN Staff to develop a proposal for an expedited PDP for community consideration that takes into account the following principles: 1) Unanimous Consensus required; 2) policies developed through an expedited PDP are of a temporary nature and will need to be confirmed / modified through a ‘regular’ PDP; 3) shorter overall timeframe; 4) importance of community input (e.g. consider a kind of task force model that would require every stakeholder group / constituency to appoint a representative on the WG to ensure input from all different groups early on in the process; 5) other?.

[Option 2] (as described in the Manual) The GNSO Council may conduct a PDP on an expedited basis if it reasonably determines that immediate temporary establishment of a specification or policy on the issue is necessary to maintain the operational stability of Registrar Services, Registry Services, the DNS, or the Internet, and that the proposed specification or policy is as narrowly tailored as feasible to achieve those objectives. 

In approving any specification or policy under this Section, the GNSO Council should state the period of time for which the specification or policy is to be temporarily adopted, and should provide a detailed explanation of its reasons for recommending the temporary specification or policy and why the GNSO Council believes the policy should receive the consensus support of Internet stakeholders. 

If the period of time for which the specification or policy is to adopted exceeds ninety (90) days, the GNSO Council should reaffirm its temporary approval every ninety (90) days until such time as a PDP may be conducted on the issue, in accordance with the standard procedures described in this Manual, to confirm the recommendations that were approved by the GNSO Council on an expedited basis. In the event that such PDP does not result in the reconfirmation of the temporary specifications or policies within two (2) years, the GSNO Council should recommend to the ICANN Board that it rescind the policies or specifications adopted on a temporary basis.   

In the event the GNSO Council votes to initiate an expedited PDP under this Section, the GNSO Council motion should describe the process to be followed in developing the temporary specifications or policies to be recommended to the ICANN Board. Such motion to initiate an expedited PDP is to be approved by a [Supermajority Vote][Unanimous Consensus of each House]. In designing such process, the GNSO Council may customize the process to address the specific issue, so long as the process is consistent with ICANN’s principles of transparency and accountability.
WT Agreed Approach: There was no consensus on whether there is a need for expedited procedures. The WT agreed to keep this issue open for the moment and discuss it in the near future after having reviewed again the comments received in relation to this issue.

	4. Public Comment
Recommendation 29

The PDP-WT recommends modifying clause 9 of Annex A of the ICANN by-laws to change the duration of the public comment period on the Initial Report from twenty to a minimum of thirty calendar days. This same minimum should apply for the public comment period on the Initial Report, while other public comment periods that a WG / GNSO Council opt to have as part of a PDP should have a minimum duration of 21 days. These minimum durations should be included in the ICANN by-laws while further guidance on the recommended duration, for example taking into account overlap with ICANN meetings, should be included in the Policy Development Process Procedure Manual.
	Following the review of public comments, the suggestion was made to change the absolute minimum to 21 days. It would seem reasonable though to allow a minimum of 30 days on the Issue Report and Initial Report, with 21 as a minimum for other public comment periods a WG might choose to initiate. Would that be acceptable?


	Require public comment period of a minimum of 30 days for Issue Report and Initial Report, with a minimum of 21 days for other public comment periods a WG might choose to initiate.
WT Agreed Approach: The WT agreed to require 30 days public comment on the Issue Report and Initial Report and 21 days as the minimum for other public comment periods. The 30 day requirement should be included in the by-laws, while the 21 day requirement should be included in the Procedure Manual.

	4. Agreement of the Council

Recommendation 41

The PDP-WT has discussed whether the voting thresholds might need to be reviewed (see also overarching issues) but has not arrived yet at a possible recommendation in relation to this issue and hopes to receive further input on this issue during the public comment period. 
	Further discussion required whether any changes to the voting thresholds should be proposed.
	WT Agreed Approach: It was noted that some of the voting thresholds were part of the new bicameral structure. As this structure has only been recently implemented, some additional time might be needed to be able to review the impact of these voting thresholds in the new structure. Furthermore, some noted that the review of the voting thresholds might not be in scope of the WT’s mandate but in the purview of the GNSO Council. The WT did note that it has proposed a new voting threshold in relation to the adoption of the Charter. Some suggested that approving the PDP and the adoption of the WG Charter should be done as part of the same vote. The WT agreed to review the current language in the report to see if there is sufficient flexibility to allow for a vote on the PDP and the Charter at the same time, as preparing a Charter would take additional time. Allowing for sufficient flexibility would allow the Council to take a vote on the PDP and the Charter at the same time if the Council would choose to do so. There was no consensus on mandating a vote on the approval of the PDP and the Charter in the same vote.

	5. Board Vote

Recommendation 42

The PDP-WT recommends that the provisions in relation to the Board Vote in the ICANN By-Laws remain essentially unchanged, noting that a clarification is required to the current provision 13f to clarify what ‘act’ means – (13 f – ‘In any case in which the Council is not able to reach GNSO Supermajority vote, a majority vote of the Board will be sufficient to act’. In addition, an explanation needs to be added in the Policy Development Procedure Manual to clarify that all recommendations, also those not recommending new or changes to Consensus Policies, should be communicated to the Board.
	No language changes proposed to clarify 13f.
	The following draft language has been suggested to clarify provision 13f in the new Annex A: ‘If the GNSO Council is recommending a Consensus Policy as defined within ICANN contracts, the Board can only approve a Consensus Policy that was approved by the required GNSO voting threshold’. 
WT Agreed Approach: The WT agreed to reach out to the Board Governance Committee to obtain further information on the Board’s interpretation of the current language of provision 13f and ensure that the proposed clarification is in line with the Board’s interpretation of provision 13f.

	6. Implementation

Recommendation 43

The PDP-WT recommends creating a WG Implementation Review Team, which would be responsible in dealing with implementation issues. The WG may provide recommendations for how the WG Implementation Review Team might be composed as part of its Final Report. The PDP-WT has not arrived yet at a possible recommendation in relation to how the process for reviewing and addressing implementation questions would work and hopes to receive further input on this issue during the public comment period. 
	Further discussion required. 
	Mary Wong’s comment might provide some guidance on what should be included in the Policy Development Process Procedure Manual.

	2. GNSO Council Review of the PDP Working Group

Recommendation 45

The PDP-WT notes that the GNSO Council Review of a PDP Working Group is important but has not arrived at any possible recommendations yet and hopes to receive further input on this issue during the public comment period. 
	Further discussion required.
	It might be sufficient to point out that as part of the WG Guidelines, every WG is encouraged to carry out a self-assessment, which would then be submitted to the GNSO Council. This could also apply to PDP WGs.

	Overarching Issues remaining to be addressed and/or agreement on conclusion / recommendation

	Definitions
	
	Proposed language for recommendation included in draft Final Report: the WT recommends that, where appropriate, definitions are added to the new Annex A and/or Policy Development Process Procedure Manual based on the WT discussions and recommendations to define concepts such as ‘in scope’, ‘consensus policies’ and ‘policy development process’.

	Voting Thresholds
	Number of items have been discussed – see notes in report, but no clear conclusion / recommendation on some items
	

	Decision-making methodology
	
	WT to review latest language of GNSO Working Group Guidelines to see whether proposed decision-making methodology should also apply to PDP WGs

	Transition
	To be discussed
	

	Additional issues identified while developing the PDP Procedure Manual

	Termination of PDP prior to Final Report
	
	Suggested approach: The GNSO Council may terminate a PDP prior to the publication of a Final Report only for significant cause, upon a motion that passes with a Supermajority Vote in favour of termination.  The following illustrates proper reasons for premature termination of a PDP:

1. Deadlock. The PDP Team is hopelessly deadlocked and unable to identify recommendations or statements that have either the strong support or a consensus of its members despite significant time and resources being dedicated to the PDP; 

2. Changing Circumstances. Events have occurred since the initiation of the PDP that have rendered the PDP moot or no longer necessary; or

Lack of Community Volunteers. Despite several calls for participation, the work of the PDP Team is significantly impaired and unable to effectively conclude its deliberations due to lack of volunteer participation.

	Amendments or Modifications of Approved Policies
	
	Suggested approach: Approved GNSO Council policies may be modified or amended by the GNSO Council at any time prior to the final approval by the ICANN Board as follows:

1. The PDP Team, if it has not been disbanded, should be consulted with regards to the proposed amendments or modifications;

2. The proposed amendments or modifications are posted for public comment for not less than twenty-one (21) days;

3. The GNSO Council approves of such amendments or modifications with a SuperMajority Vote in favour.]

Approved GNSO Council policies that have been adopted by the ICANN Board and have been implemented by ICANN Staff may be amended or modified as follows:

1. The initiation of a new PDP on the issue, or 

2. The unanimous vote of each House of the GNSO Council, for those modifications and amendments considered to be non-controversial or involving insignificant wording changes to the approved policy. Prior to any such vote, the GNSO Council should consider opening a public comment forum on the proposed revisions to the adopted policy.
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