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SUMMARY
This is the final version of the GNSO PRO Working Group Outcomes Report. This report provides a written summary of areas of broad agreement, support and discussions of the GNSO PRO-WG on issues for consideration of the GNSO Council regarding further GNSO policy development activities on rights protection mechanisms for the adoption and use by registry operators in the generic top level domain (gTLD) space. 

The GNSO PRO WG did not conclude its work on the Terms of Reference as specified by the GNSO Council.  This report also provides a written summary of areas in which broad agreement and support were not reached and for which the PRO WG believes additional time is necessary.  
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2
Introduction
Objective of the PRO-WG: The GNSO Council chartered the PRO Working Group (PRO-WG) to address policy issues that may arise from the anticipated introduction of new gTLDS.
Specifically, the PRO-WG was chartered to provide a report to the ICANN GNSO Council with a view to assessing further steps to take, including the possible need for the creation of a Policy Development Process (PDP) on rights protection mechanisms beyond the protections embodied in the current Registration Agreement and the Uniform Domain Name Dispute Resolution Policy.  
The GNSO Council provided the PRO-WG with the following Statement of Work:

(1) Document the additional protections implemented by existing gTLD operators beyond the current terms in the registration agreement and existing dispute resolution mechanisms to the protect the legal rights of others during the domain name registration process, particularly during the initial start up of a new gTLD where there is contention for what Registrants perceive as the "best" names. The documentation should identify the problems that the protections were intended to solve.  The working group should establish definitions of terms used in this document to ensure a common understanding amongst members of the working group.  These definitions would only be in the context of the document, and without prejudice to the meaning of these terms in other legal contexts. 

(2) Determine whether to recommend to Council a best practices approach to providing any additional protections beyond the current registration agreement and UDRP policy for the legal rights of others during the domain name registration process, particularly during the initial start up of a new gTLD where there is contention for what Registrants perceive as the "best" names. A best practices document could be incorporated into the material for the application process for new gTLD applicants. The GNSO could elect in future to use the policy development process (PDP) to create a Consensus Policy in this area. 

Methodology of the PRO-WG: The PRO-WG conducted its deliberations in a variety of ways: face-to-face meeting, teleconferences (transcripts and MP3 available here (needs to be hyperlink), and an e-mail discussion list. 
The WG focused its work on three areas – (i) documenting the rights protection mechanisms provided in previous TLDs; (ii) identifying means by which the WG could obtain input from the ICANN community as to rights protection mechanisms generally and the issues or problems created by previous implementation of mechanisms, and (iii) whether to propose a best practices approach and, if so, what principles it could provide as guidance to the GNSO Council.

The WG decided to review and document the rights protection mechanisms implemented by the registry operators for the following TLDs:  .aero, .biz, .cat, .coop, .dk, .eu, .info, .jobs, mobi, .museum, .name, .pro, .travel, .tv, and .us.  The WG included the ccTLDs .dk, .eu, .us because the rights protection mechanisms implemented by each of these ccTLDs contained unique features:  .dk introduced IDNs and used an auction-based allocation system; .eu structured its Sunrise process to allow participation based on the broadest scope of rights used to date; and .us authenticated all Sunrise period registrations against the trademark records of the U.S. Patent and Trademark Office’s online database.  
14 WG members each agreed to assume responsibility for the review and summary of the rights protection mechanisms implemented by the registry operators of these TLDs.  (One WG member agreed to assume responsibility for the summary of the rights protection mechanisms for two TLDs.)  To ensure uniformity in substance and form of the summaries, the WG developed a template for use in documenting the rights protection mechanisms.  Annex A hereto is the template with the guidance notes that were developed during one of the WG teleconferences.  WG members reviewed a variety of source documents in compiling their respective summaries including, but not limited to, policies and procedures posted by the registry operators, the websites of the dispute resolution providers utilized in connection with the registry rights protection mechanisms, and, for some registry operators, the Proof of Concept report(s) required by ICANN.  
Because the summaries anticipated inclusion of numerical data that may be available only from the registry operator (e.g., total number of registered names, number of rights protection mechanisms registrations or claims), the WG agreed that consultation with the relevant registry operators would be desirable.  Jeff Neuman of the GNSO Registry Constituency liaised with the registry operators and provided WG members with the names and contact information of designated registry operator personnel.  After completing their TLD summaries, WG members were to contact those registry operator personnel regarding outstanding information.  Many WG members did so; some also provided their summaries to the registry operator personnel for review to confirm accuracy.  Most registry operator personnel responded to WG member contact; some did not.  The “Comments” section of each summary states if contact was made.  Annex B hereto contains the TLD summaries completed by WG members.
  
A second focus of the WG was to identify how the WG could obtain input from the ICANN community – especially those participants who did not belong to a constituency or had not traditionally been active in ICANN – as to rights protection mechanisms generally and the issues or problems created by previously implemented mechanisms.  The WG discussed this topic frequently and extensively throughout its charter.  The WG acknowledged early in its tenure that only informal constituency positions would be possible because the WG charter (duration?) was too short to allow some constituencies to follow their own internal processes for developing constituency positions.   
The WG agreed to prepare a questionnaire that could be distributed by the WG members to their respective constituencies and be made available to the ALAC for distribution to its members.  WG members devoted the entire face-to-face meeting in Lisbon on 25 March to developing questions for the questionnaire.  Additional and revised questions were put forth during two of the WG’s subsequent teleconferences and through the e-mail discussion list.  While developing the questionnaire, the WG decided to make the questionnaire web-based and explored the possibility of posting it on or accessible through ICANN’s website.  
Through the efforts of Liz Williams and Kieran McCarthy, both ICANN staff, the questionnaire was posted online and made accessible for completion from 23 April through 4 May.  Annex ___ hereto contains a copy of the questionnaire and tabulations of the responses to it.  [Liz, would you please add a sentence about mechanics and country issue?]
The questionnaire results cannot be given great weight – the number of participants was low, the questionnaire was not designed by a survey expert, and the questions were not drafted to comply with the rigorous standards required of surveys.  Nonetheless, certain aspects of its results are worth noting. First, almost 1/3 of participants identified themselves as being members of “civil society,” which suggests this type of mechanism may be effective more broadly in eliciting and encourage participation by non-constituency members.  Second, participants had experience with a wide array of TLDs.  Third, 70 percent of the 30 participants who responded to the question of whether rights protection mechanisms should be standardized in the introduction of new TLDs answered affirmatively.  
The WG discussed via email list and weekly teleconferences whether to propose a best practices approach and, if so, what principles it could provide as guidance to the GNSO Council.  As discussed further in the Outcomes section, there was significant disagreement within the WG about using the term “best practices” out of concerns that the term implied an obligation to adopt a best practice and that a decision not to adopt a best practice would have negative implications for that gTLD registry.  There was also significant disagreement within the WG as to the level of detail that should be provided in any principles it provided to the GNSO Council.
This report describes the outcomes of the discussions on proposed principles to be provided to the GNSO Council.  For the expression of views, the Working Group agreed on the following conventions: 

-
Agreement –  there is broad agreement within the Working Group (largely equivalent to “rough consensus” as used in the IETF)

-
Support –  there is some gathering of positive opinion, but competing positions may exist and broad agreement has not been reached

-
Alternative view – a differing opinion that has been expressed, without garnering enough following within the WG to merit the notion of either Support or Agreement.

In developing its principles, the WG used the MUST-SHOULD-MAY conventions contained in RFC 2119 that are increasingly being used by the GNSO Council. 
3
Background
The GNSO PRO Working Group was chartered at a meeting of the GNSO Council on 1 February 2007, minutes at GNSO | GNSO Council Teleconference Minutes , when the earlier proposed Terms of Reference were refined to a Charter for the Working Group, available at [need link]
The Working Group was tasked to provide a report to the GNSO Council and conclude its work by 17 May 2007 to provide sufficient time for its report to be incorporated into the Final Report of the GNSO New gTLDS Committee.  Kristina Rosette of the GNSO Intellectual Property Constituency was elected Chair by the Working Group members.  The Working Group was convened ____ times in weekly conference calls.  The members of the Working Group are listed in section 5. Observers and experts were also invited to attend and contribute to the discussions.
Working Group members were encouraged to review the following five documents, in line with the Terms of Reference:  

· Draft Recommendations from the New gTLD PDP Committee
· December 2003 new sTLD Application Form, Part B
· IPC Evaluation Chart for Proposed TLDs (October 2000)
· Registry Proof of Concept Reports
· Evaluation of the New gTLDs:  Policy and Legal Issues, Summit Strategies International, July 2004 
This document sets out information about proposed principles for mechanisms to protect the rights of others in the introduction of any new top-level domain registry operation.  This work has no formal status as final recommendations.  The GNSO Committee on the Introduction of New Top-Level Domains will consider the proposals that are made in the context of Committee’s existing work.
In developing the princples set out below, the WG used the results of analysis of previous TLD launches and its questionnaire to gather further facts and opinions about a variety of rights protection mechanisms.  The Working Group also used the new TLDs Principles (which reflect GNSO Committee, GAC and ICANN staff work), the draft Recommendations and the Implementation Guidelines. (The ICANN Mission & Core Values are referred to in the right most column.)  [delete:  The boxes highlighted in GREEN may be relevant to the development of any possible guidelines.  ]
WG members recognize that any rights protection mechanism may be:

· controversial

· costly and complex for registries and registrars to operate;

· costly and time consuming for registrants 

· open to comprehensive and automated gaming

In addition, WG members recognize that registry and registrar business models may be different and that the introduction of IDN TLDs may present further layers of complexity which require deeper examination. [delete:?  The tables below set out the various new TLD Principles, Recommendations and Implementation Guidelines the WG may take into consideration when developing its suggestions for future TLD rounds.]  

 4
Outcomes

The outcomes of the PRO-WG discussions and the summary of outstanding work are detailed in this section. The PRO-WG suggests that the GNSO Council review all outcomes.  Outcomes in Section 4.1 (Areas of Agreement) are especially pointed out for review.  Outcomes that have Support, with or without Alternative Views, also provide the Council input for deliberations on the potential need for, feasibility of and scope of any future rights protection mechanism- focused Policy Development Process (PDP) or other future steps.  Finally, the PRO-WG sets forth additional work that remains to be completed under the Terms of Reference.
4.1
Areas of Agreement 

Definition:
Agreement –  there is broad agreement within the Working Group (largely equivalent to “rough consensus” as used in the IETF).  
The PRO-WG did not use the word “consensus” since that term has a particular meaning as used by the GNSO Council. 
The PRO-WG reached Agreement on the following areas:

4.2 
Areas of Support
Definitions:

Support –  there is some gathering of positive opinion, but competing positions may exist and broad agreement has not been reached

Alternative view – a differing opinion that has been expressed, without getting enough following within the WG to merit the notion of either Support or Agreement.
4.3
Outstanding Work
.
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Working definitions
In order to get a common understanding of terminology used in this report, the following glossary was developed by WG members through the mailing list and by teleconference.
“Definition 1”

Text

“Definition 2” 

Text

� 	A TLD summary for .biz was never completed.
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