Additional Topic
My earlier correspondence with Doug Brent pointed to an issue of concern to the community, namely what many perceive to be tacit violations of the Consensus Policy on transfers by a large registrar family (GoDaddy/WildWest).

By way of background, consider this data from the August 2009 .com/.net monthly registry report:

· The median number of transfer requests “nacked” by losing registrars is zero – an indication that the transfers policy has generally worked out well

· On the other hand, the number of “nacked” transfers in .com and .net by this large registrar “family” in August was 10,749 – this is clearly indicative of a significant problem.

Source:  http://www.icann.org/en/tlds/monthly-reports/com-net/com-net-transactions-200908.csv
The Consensus Policy stipulates:

The Registrar of Record may deny a transfer request only in the following specific instances:

1. Evidence of fraud

2. UDRP action

3. Court order by a court of competent jurisdiction

4. Reasonable dispute over the identity of the Registered Name Holder or Administrative Contact 

5. No payment for previous registration period (including credit card charge-backs) if the domain name is past its expiration date or for previous or current registration periods if the domain name has not yet expired. In all such cases, however, the domain name must be put into "Registrar Hold" status by the Registrar of Record prior to the denial of transfer. 

6. Express written objection to the transfer from the Transfer Contact. (e.g. - email, fax, paper document or other processes by which the Transfer Contact has expressly and voluntarily objected through opt-in means) 

7. A domain name was already in “lock status” provided that the Registrar provides a readily accessible and reasonable means for the Registered Name Holder to remove the lock status. 

8. The transfer was requested within 60 days of the creation date as shown in the registry Whois record for the domain name. 

9. A domain name is within 60 days (or a lesser period to be determined) after being transferred (apart from being transferred back to the original Registrar in cases where both Registrars so agree and/or where a decision in the dispute resolution process so directs). "Transferred" shall only mean that an inter-registrar transfer has occurred in accordance with the procedures of this policy.

The GoDaddy/WildWest “family” has argued that their denials of transfer requests within 60-days of a WHOIS update are based on point #6 – “Express written objection to the transfer from the Transfer Contact”.  They claim that all of their customers have (by dint of the Terms of Service contract) voluntarily opted-in to the privilege of having their transfer request automatically denied.
As is to be expected, the customer service unit of this registrar family fails to advise their customers in the first instance that as this is a voluntary opt-in program these registrants may voluntarily and easily opt-out of the program.

At issue is that fact that the Transfers Consensus Policy was designed to promote facile domain name portability, and the clear community intent is regularly being thwarted by this particular registrar “family” and by a few other sizable registrars.

The additional topic that I propose centers on the following:

Just as ICANN can stipulate elements that must exist within a registrar’s Terms of Service Agreement:  “3.7.7  Registrar shall require all Registered Name Holders to enter into an electronic or paper registration agreement with Registrar including at least the following provisions…”, so too can ICANN stipulate that which may not be included.

I propose that ICANN stipulate that no registrar may take any action by way of electronic or paper registration agreements with Registered Name Holders that serves to thwart the intent of ICANN’s Consensus Policies.
Such language would cover not only the above situation, but also the inappropriate use of “direct transfer clauses”
 that have the effect of circumventing the intent of the Expired Domain Deletion Policy.
� For example, consider this clause in the Network Solutions


Service Agreement version 7.7.7:  "Should you not renew the domain name during any applicable grace period, you agree that unless you notify us


to the contrary we may, in our sole discretion, renew and transfer 


the domain name to Network Solutions or a third party on your behalf (such a transaction is hereinafter referred to as a "Direct Transfer"), and your failure to so notify us after the domain name expiration date shall constitute your consent to such a Direct Transfer." 








