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5.  Recommended Next Steps for Evaluation of the Proposed RAA Amendment Topics
5.1
SubTeam B’s Deliberations on the Next Steps.


In working to complete its assignment to recommend next steps, SubTeam B evaluated the options available to the GNSO Council for a process to review and evaluate the proposed RAA Amendment topics described in this Initial Report.  ICANN Staff presented its view on amendment implementation options and processes in a Memorandum attached as Annex H. Some members of SubTeam B do not agree with certain Staff opinions found in the Memorandum.

After considerable discussion, SubTeam B was not able to arrive at a unanimous consensus position on next steps.  As evaluated by the Chair, the discussion showed that there was strong support, among a range of SubTeam members, for the first proposed process listed below.  There was significant opposition to this first proposed process, consisting primarily of registrar representatives participating in the SubTeam. These SubTeam B members supported, instead, the second proposed process listed below.  The main difference between the two proposed processes is how representatives of non-parties to the RAA contract should participate in the negotiations on amendments to the RAA. The first proposed process provides that representatives of affected third parties could participate as observers during direct negotiations and be consulted on the final terms decided by the contracting parties to the agreement (Registrars and ICANN).  The negotiating parties and observers also would provide periodic reports on the progress of the negotiations. The second proposed process keeps the direct negotiations between the parties to the contract but also provides for reporting back to the community during the process. Both processes  provide for public comment for all proposed contract terms. 

Several SubTeam B members declined to support either proposed process, stating that representatives of registrants, commercial and non-commercial users and other affected ICANN Stakeholders should be full participants in the negotiation.


In the following subsection, the two proposed processes are set out, along with brief supporting statements.  
5.2 Recommended Next Steps.


A.  Strong Support 

SubTeam B recommends that the GNSO Council follow the process outlined below.  This recommended process described below received the strong support of the members of SubTeam B.

Proposed Process A 

1. Prioritized list of topics goes to GNSO council (i.e., final form of this report).  Staff and council review may filter out topics that fall under consensus policy.  

2. Negotiations begin with negotiation group consisting of Staff, the Registrars (as a whole, not individually), and certain observers representing the interests of affected non-parties to the agreement.  

3.  During negotiations, if Staff and Registrars agree, parties may vote to hold discussion on specified topics in executive session (excluding observers), then reporting back to the full negotiation group re progress. 

4. Negotiating group reports [to GNSO and ALAC, or to the public]  periodically [monthly?] on status and progress.  Negotiating group is expected to make bracketed text, and/or agreed items, available for public comment and feedback.  

5. Negotiating group reviews comments and continues negotiations and repeat step 4 as necessary.

6. Staff and Registrars, after consultation with observers, determine when full final draft of new RAA is ready to be posted for public comment.

7. GNSO Council reviews and considers public comments and votes on approval of the RAA. GNSO Supermajority Vote to be obtained in favor of the new form.

8. If Council approves, the new RAA goes to Board for approval.

9. If Council does not approve, goes back to negotiation team with

appropriate feedback for reconsideration. Repeat from step 6.


STATEMENT IN SUPPORT:


The last round of amendments to the RAA were negotiated between ICANN staff and registrar representatives in a closed-door process from which all other entities with a stake in the outcome were excluded.  This process produced an unsatisfactory result and must be improved to provide a greater level of transparency and accountability.  A mechanism must be found to enable genuine dialogue, in the amendment-drafting process itself, among the formal parties to the agreement (ICANN staff and registrars) and the communities within GNSO and ALAC that will be significantly affected by the terms of the agreement.  The mechanism must provide a timely and effective means for ensuring that the concerns of these communities are listened to and responded to, so that they can be reflected in the final agreement.  The proposal supported by most of the SubTeam members stakes out a middle ground between full participation as negotiators, and the exclusion from the table that marked the previous process.  As observers, the representatives of the interests of affected non-parties would be “in the room” for negotiations, and in a position to engage actively in the needed dialogue.  Observers would not have the final decision on the content of the agreement, although they would be consulted on that final decision.   We believe this mechanism would significantly improve the process of developing the next set of needed amendments to the RAA. 
B.  Significant Opposition 


The following proposed process received support from a minority of SubTeam members:  
PROPOSED PROCESS B
1. Prioritized list of topics goes to GNSO Council (i.e., the final form of this report).   Staff and council review and filter out topics that fall under consensus policy.  
2. Negotiations begin with negotiation group consisting of Staff and the Registrars (as a whole, not individually).  
3. Negotiating group reports periodically on status and progress.  Negotiating group makes bracketed text, and/or agreed items available for public comment and feedback.  
4. Negotiating group reviews comments and continues negotiations and repeats Steps 3 and 4 as necessary.
5. Staff and Registrars determine when full final draft of new RAA is ready to be posted for public comment.
6. GNSO Council reviews and considers public comments and votes on approval of the RAA. GNSO Supermajority Vote to be obtained in favor of the new form.
7. If Council approves, the new RAA goes to Board for approval.
8. If Council does not approve, goes back to negotiation team with appropriate feedback for reconsideration. Repeat from Step 6.
STATEMENT OF SUPPORT:  


 GNSO’s formation of RAA SubTeam B, whose members represent all ICANN community stakeholder groups (see Section 2.3, including a large number of “At Large” representatives), has provided an opportunity for all such groups to provide valuable input regarding the RAA and the amendment process.  However, extending that participation to actual direct negotiations between ICANN Staff and Registrars would be both inappropriate and unprecedented.  The supporters of Proposed Process A claim that, as ”affected parties,” they are entitled to actively participate in negotiations and must be consulted on final decisions
.  This is a highly unusual demand or expectation. Individuals, users, organizations and businesses are “affected” daily by hundreds of agreements to which they are not a contracted party.  They do not enjoy, nor do they expect, an invitation to negotiate terms, rights and obligations to which they are not bound.  The RAA is a contract between two parties.  The negotiation of legal terms is not a policy debate.  There is a separate policy development process that should be utilized for any policy issues that the community would like to discuss.  Accordingly, third party participation is inappropriate in this case. 
 
Supporters of Proposed Process B do not wish our position to be unfairly viewed as advocating “secrecy” or a “non-transparent” process. To the contrary, the months-long previous and ongoing participation of all stakeholder groups in the work of SubTeam B, coupled with the requirement for ICANN and Registrars to make contract terms available for periodic public review and comment, provides adequate transparency and insures that input from outside third parties is solicited and considered in the contract negotiation process,  
Finally, while some member of SubTeam B might hold the opinion that the result of the last round of sweeping changes were unsatisfactory, it should be pointed out that the registrar community has been applauded by others for agreeing to the most recent RAA contract replete with new ICANN enforcement tools, including audits, fines, suspensions, as well as many additional registrar obligations and liability risks.






� The supporters of Proposed Process A do not explain what they mean by “active participation” or being “consulted on final decisions” though the position of those in support of Proposed Process B is that their participation, regardless of the level, is inappropriate under these circumstances.
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