Issues for RAA  Drafting Group - Team B

What are we drafting?

Our original terms of reference were to draft a ‘registrants’ rights charter’. However, input to the “B team” so far - from Doug Brent, Danny Younger and various international law enforcement agencies - suggest what looks more like additional/strengthened requirements under the RAA and/or a Code of Practice (the possibility of which is raised in clause 3.7.1 of the RAA).  

Is our next task then, to identify those issues which are appropriate for a rights charter, and separately list those issues which are more appropriately dealt with as either additional amendments to the RAA and/or content for a Registrar’s Code of Practice?

Grouping of Issues

This is a tentative listing of issues that seem to arise from comments so far (in addition to what was identified in the Staff paper on existing provisions that can be construed as either registrants’ rights of registrar obligations)

Compliance Issues

· RAA provisions that are ‘hard to enforce’ – mentioned by Doug.  What are those issues, and are there measures that can be adopted to make them ‘efficiently enforceable’?

· Danny Younger’s list includes many issues that, he suggests, should attract penalties. I’m not sure that the RAA gives ICANN the power to impose penalties, except its ability to suspend a Registrar’s ability to create new Registered Names (under Clause 2.1) and only for a fundamental and material breach of the RAA which the Registrar has ‘repeatedly and wilfully’ engaged in.  By way of an example, in Australia, there is a Registrar’s code of Practice which, under the Australian RAA, is considered as part of the agreement and can the Registrar can be suspended or deregistered for, inter alia, a breach of that cannot be remedied or is not remedied within 30 days. Danny also suggests that the amounts provided for in the RAA are too low, as provided for in the recent amendments.

· My question here is what costs are involved in ICANN suspending or cancelling a Registrar’s accreditation?  

· Another issue raised by Danny Younger is the third party beneficiaries issue and the ‘no third party beneficiaries’ clause (clause 5.10)

· Look at the lengthy appeals process in Clause 5.3.2.1 – does the cost/time discourage registrant community action.  Also, see Doug’s point on timelinessof arbitration processes

· Follow up on the draft Registrar Disqualification Procedure

Registrants’ Rights

Suggestions for the sorts of issues that might sit in a Charter of rights include a registrant’s right to: (NB some of these are a rephrasing of Danny Younger’s suggestions)

· Not be required to transfer a registration to the registrar or registrar associated 3rd party for auction purposes instead of letting the name expire

· having sole power to authorise change administration and other contact details for a domain name

· Have all registrants entitled to a uniform grace period

· To have AuthInfor code information

· Other obligations that are in existing RAA provisions or implied in the provisions, such as full contact information of the registrar, right to at least two notices of impending expiry of registration, etc.

Possible additional or strengthened Registrar’s responsibilities/ obligations (NB: The international law enforcement agencies’ suggestions all are additional/tightened requirements on Registrars and would be included in this issues list). The first issue is whether a Code of Practice should be developed (as suggested by Danny Younger, and as exists in Australia).  If some of the issues below might be provisions in such a Code.

· Requirement on registrars to cancel a registration if inaccurate or unreliable WHOIS information is not corrected

· Prominently display contact information. ICANN SAC also recently advised that Registrars should have a 24/7 contact number that connects to a person technically able to deal with abuse notification

· Use commercially available verification systems to provide time of registration validations

· Prohibitions (or stronger prohibitions) on front running, cyber squatting

· Have stronger action by registrars on breaches by resellers

