
WHOIS working group Sub-group C – Final report
Should a distinction should be made between the registration contact information published based on the nature of the registered name holder (for example, legal vs. natural persons) or its use of the domain name
Natural or Legal Person
Sub-group C has found a broad consensus in its recommendation to make a distinction between a natural and a legal person. This is relevant for the application of most data protection instruments, and consequences from this distinction may be reflected in the data published through the Whois registration (see below).
Many members believe this distinction should be made on the basis of a self-declaration of the registered name holder as:
a. natural person, or
b. legal person (e.g., companies, businesses, partnerships, non-profit entities, associations, etc.)
This distinction is practically operational in the sense that the distinction is not difficult to make, and will not vary much between jurisdictions, though forms of legal persons may display some variance. It is capable of verification. Certain registrars today make such verifications. 
It was suggested by other participants that there should be some sort of verification of this status required by the registrar. It was claimed that some registrars do verify the status, or have implemented some sort of accuracy policy. The sub-group did not further pursue this issue.
Commercial or Non-Commercial Activities

The sub-group has considered whether to include a further distinction between commercial and non-commercial activities. Many members indicated that it might be desirable to have such a distinction. But there were other members suggesting that the distinction is unclear: The qualification of what is a commercial activity may vary between the legal areas within a jurisdiction, it may vary between jurisdictions, and it is also a gradual and dynamic distinction in the sense that activities may shift from non-commercial to commercial over time. 
There is no broad consensus on the issue. Some members did not want to draw the distinction for reasons of principle, urging their view that data protection should apply to all natural persons regardless of the activities in which they are engaged. Some did not want to draw the distinction due to the practical problems of definition, indicated above. Both these groups were in favor of Option 1 below. Others wanted to draw the commercial vs. non-commercial distinction in reliance on specific criteria, as set forth in Option 2 below.  These members advise that data protection does not extend to natural persons engaged in commercial activities.  Option 1 would seem to have broader consensus support than the Option 2.  Options 1 and 2 are not mutually exclusive.
Option 1: Distinction between legal and natural persons
A distinction between legal and natural persons should be made. This distinction relates to an historic fact about the nature of the Registrant. 
The distinction may be based on self-declaration by the registrant at the time of registration (or possibly with some form of verification of legal status). 

The implication of this distinction is that the public display of Whois data will be different.  For legal persons “full” details are disclosed in the Whois database (without defining what this set of data will be)
:
	Legal persons
	Full disclosure

	Natural persons
	Retained disclosure


Option 2: Distinction between Commercial or Non-Commercial Activities

This distinction may be more problematic as it may relate to the future intent of the Registrant. The distinction could be made by the registered name holder at the time of registration based on a self-declaration, in addition to capturing the distinction between legal or natural person.
If the distinction is to be included, it has to be made operational. The sub-group suggests that natural persons could be considered engaging in commercial activities if one of the following criteria is satisfied:

a. The offer or sale of goods or services

b. The solicitation or collection of money or payments-in-kind for goods or services

c. Marketing activities, including advertising or sale of advertising (eg paid hypertext links)

d. Activities carried out on behalf of legal persons

e. The collection, storing or processing of personal data, or instructing another legal or natural person to collect, store, process, use, transfer or disclose such data except in the exercise of activities which relate exclusively to personal, family, domestic or household affairs such as correspondence or the holding of address books for family, friends or professional contacts.
If these criteria are not met, the natural persons are engaged only in non-commercial activities. The distinction may be made on the basis of a self-declaration of the registered name holder.  

One should distinguish between the approach exemplified with the criteria above, and the detailed criteria themselves. Option 2 implies (1) that the distinction between commercial and non-commercial activities is not, by itself, sufficiently clear to be easily operative, but (2) that a set of specific criteria, such as those listed above, will be required to make Option 2 operational. The detailed formulation of these criteria may be an issue for further discussion.  
Such a list could be expanded by the use of examples which a registrant could review, for example, at the time of registration when declaring whether the intention is to engage in commercial or non-commercial activities. 
Option 2, when combined with Option 1, gives a matrix of four categories, where “commercial activities” are interpreted as above.
	
	Commercial activities
	Non-commercial activities

	Legal persons
	Full disclosure
	Full disclosure

	Natural persons
	Full disclosure
	Retained disclosure


The matrix indicates that consequences are drawn on the basis of the self-declaration – the data set published by the Whois database for “full disclosure” will be identical for legal persons and natural persons engaged in commercial activities, but the discussion has not been extended to this issue.
. 
Relation to data protection
Legal persons are not protected under the majority of legal data protection instruments – reference is made to the European Data Protection Directive (95/46/EC) art 2(a), the Asia-Pacific Economic Cooperation (APEC) Privacy Framework II(9), which states that the Framework is intended to apply to information “about natural living persons, not legal persons” and the Canadian  Personal Information Protection and Electronic Documents Act Chapter 5, Part II, Sect 2 which states “personal information’ means information about an identifiable individual, but does not include the name, title or business address or telephone number of an employee of an organization.” Therefore the distinction between legal and natural persons is based on a common principle found national and international legal instruments on data protection or privacy. 
The sub-group presumes that for both Option 1 and Option 2, a distinction is made between the data sets published by the Whois database. The alternative indicated as “full disclosure” will be more complete than the alternative indicated as “retained disclosure”.
Challenge procedure
Under Options 1 and 2, the registration may be based on self-declaration (although there were some sub-group members, as noted above, who suggested that the legal vs. natural person distinction should be subject to some form of verification). There is foreseen the possibility that a registered name holder declare themselves as natural persons not engaged in commercial activities to profit from the perceived benefits from not having a full data set published in the Whois database. There should therefore be a procedure allowing a third-party to challenge this registration. 
The sub-group has not proceeded to discuss how such challenge should be made, or the consequences of the registered name holder be found to have declared incorrect status in bad faith. This is being discussed in sub-group A.
� � “Full disclosure” maycould refer to the Whois data sets as openly published today, while “retained disclosure,” on the other hand, could mean that some Whois data is not published, as in the OPOC proposal.
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