
WHOIS working group C:

Should a distinction should be made between the registration contact information published based on the nature of the registered name holder (for example, legal vs. natural persons) or its use of the domain name.

Natural or Legal Person
The working group has found a broad consensus in making a distinction between a natural and a legal person. This is relevant for the application of most national data protection legislation, and consequences from this distinction may be reflected in the data published through the Whois registration.
The distinction should be made on the basis of a self-declaration of the registered name holder as

a. natural person

b. legal person (eg companies, businesses, partnerships, non-profit entities, associations etc.

The working group finds this distinction operational in the sense that the distinction is not difficult to make, and will not vary much between jurisdictions, though forms of legal persons may display such variance.
Commercial or Non-Commercial Activities

The working group has considered whether to include a further distinction between commercial and non-commercial activities. There is a consensus to the extent that it would be appropriate to have such a distinction, but the distinction is not clear: The qualification of what is a commercial activity may vary between issues within a jurisdiction, it will vary between jurisdiction, and it also a gradual distinction in the sense that activities may be slipping from non-commercial to commercial. 
There is no broad consensus on the issue. There are two alternatives; the first would seem to have a somewhat stronger backing than the second.

Option 1: No further distinctions

No attempt to distinguish between commercial and non-commercial activities (or objectivities).
Option 2: Distinction between Commercial or Non-Commercial Activities

If the distinction is to be included, it therefore has to be made operational. The working group suggests that natural persons should be considered engaging in commercial activities if one of the following criteria is satisfied:

a. The offer for sale of goods or services

b. The solicitation or collection of money or payments-in-kind for goods or services

c. Marketing activities, including advertising or sale of advertising (eg paid hypertext links)

d. Activities carried out on behalf of legal persons

e. The collection, storing or processing of personal data, or instructing another legal or natural person to collect, store, process, use, transfer or disclose such data except in the exercise of activities which relate exclusively to personal, family, domestic or household affairs such as correspondence or the holding of address books for family, friends or professional contacts.
If these criteria are not met, the natural persons are engaged in non-commercial activities. The details in the criteria are not necessarily subject to consensus, but the approach is. This consensus implies that (1) the distinction between commercial and non-commercial activities is not by itself sufficiently clear to be operative, and (2) that a set of strict criteria may be operational.
The distinction should be made on the basis of a self-declaration of the registered name holder. It gives a matrix of four categories, where “commercial activities” are interpreted as above.
	
	Commercial activities
	Non-commercial activities

	Legal persons
	Full disclosure
	Full disclosure

	Natural persons
	Full disclosure
	Retained disclosure


The matrix indicates that consequences are drawn on the basis of the self-declaration. For legal persons “full” details are disclosed in the Whois database (without defining what this set of data will be). Legal persons are not protected under the majority of data protection instruments – reference is made to the European Data Protection Directive (95/46/EC) art 2(a). 
Natural persons are generally subject to data protection. According to the European Data Protection Directive art 7(a) the processing of data has to be based on “the data subject has unambiguously given his consent”. This may be insufficient as the basis of the data in the Whois database, as it may not be “consent” in the sense that withholding the consent will not have any consequences. More appropriate would be art 7(b) where the “processing is necessary for the performance of a contract to which the data subject is party or in order to take steps at the request of the data subject prior to entering into a contract”. This may be the principle on which one may base the data processing of natural persons. The contract between the registrar and the registered name holder will make the consequence of indicating that the natural person is engaged in commercial activities a full disclosure of data.
The working group presumes that the data set published by the Whois database for “full disclosure” will be identical for legal persons and natural persons engaged in commercial activities, but the discussion has not been extended to this issue.
Declaration in bad faith

The registration is based on self-declaration. There is foreseen the possibility that registered name holder declare themselves as natural persons not engaged in commercial activities to profit from the perceived benefits from not having a full data set published in the Whois database. There should therefore be a procedure allowing a third party to challenge this registration. 
The working group has not proceeded to discuss how such challenge should be made, or the consequences of the registered name holder be found to have declared incorrect status in bad faith. This is discussed in other working groups.
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