GNSO new TLDs Committee

Reserved Names Working Group 

Sub-Group Report

Controversial Names

DEFINITIONS 

	Controversial Names
	A name is designated as a controversial name if it qualifies as a gTLD under the then prevailing String Criteria, does not fall under any other Reserved Name category and is disputed for reasons other than that it either falls under any other Reserved Name category or that infringes on the prior legal rights of others.

	CN-DRP
	Controversial Names – Dispute Resolution Panel


EXECUTIVE SUMMARY

1. This Report contains the recommendations and supporting information from the GNSO Reserved Names Working Group (RN-WG) regarding Controversial Names.

2. The members of the group are: 

· Marilyn Cade

· Avri Doria (chair)

· Victoria McEvedy

· Michael Palage

· Tamara Reznik

3. The subgroup reached full consensus on the recommendations below.
4. There was no disagreement in the subgroup regarding the recommendations below.
5. The table below contains the recommendations for Controversial names.

	SoW number

(RN-WG 30-day extension SoW)
	Reserved Name Category
	Domain Name Level(s)
	Recommendation



	Recommendation task 10
	Controversial Names
	All Levels, ASCII & IDN
	There should not be a new reserved names category for Controversial Names.

	Recommendation task 10
	Controversial Names
	Top Level, ASCII & IDN
	There should be a list of disputed names created as a result of the dispute process to be created by the new gTLD process.

	Recommendation task 10
	Controversial Names
	Top Level, ASCII & IDN
	In the event of the initiation of a CN-DRP process, applications for that label will be placed in a HOLD status that would allow for the dispute to be further examined. If the dispute is dismissed or otherwise resolved favorably, the applications will reenter the processing queue. The period of time allowed for dispute should be finite and should be relegated to the CN-DRP process. The external dispute process should be defined to be objective, neutral, and transparent.  The outcome of any dispute shall not result in the development of new categories of Reserved Names.


	Recommendation task 10
	Controversial Names
	Top Level, ASCII & IDN
	The new GTLD Controversial Names Dispute Resolution Panel  should be established as a standing mechanism that is convened at the time a dispute is initiated.  Preliminary elements of that process are provided in this report but further work is needed in this area.

	Recommendation task 10
	Controversial Names
	Top Level, ASCII & IDN
	Within the dispute process, disputes would be initiated by the ICANN Advisory Committees (e.g., ALAC or GAC) or supporting organizations (e.g., GNSO or ccNSO).  As these organizations do not currently have formal processes for receiving, and deciding on such activities, these processes would need to be defined:

· The Advisory Groups and the Supporting Organizations, using their own processes and consistent with their organizational structure, will need to define procedures for deciding on any requests for dispute initiation.

· Any consensus or other formally supported position from an ICANN Advisory Committee or ICANN Supporting Organization must document the position of each member within that committee or organization (i.e., support, opposition, abstention) in compliance with both the spirit and letter of the ICANN bylaws regarding openness and transparency.

	Recommendation task 10
	Controversial Names
	Top Level, ASCII & IDN
	Further work is needed to develop predictable and transparent criteria that can be used by the Controversial Resolution Panel.  These criteria must take into account the need to:
· Protect freedom of expression 

· Affirm the fundamental human rights, in the dignity and worth of the human person and the equal rights of men and women

· Take into account sensitivities regarding terms with cultural and religious significance.

	Recommendation task 10
	Controversial Names
	Top Level, ASCII & IDN
	In any dispute resolution process, or sequence of issue resolution processes, the Controversial name category should be the last category considered.


Supporting Information

1. Background

The work items for the subgroup contained the following elements:

a. Review the GAC Principles regarding New gTLDs with regard to controversial names

b. Consult with the GAC as possible

c. Consider the possibility of creating a disputed name list (not a reserved name list) that would be updated whenever controversial names are rejected and would be used for guideline purposes only

d. Restate recommendations in the original RN-WG report for possible use in the New gTLD evaluation process, not as reserved names

e. Describe process flow

2. Rationale for the recommendations

The following reflects the work that was done on each of the work items listed in the SOW.
a. The GAC principles were reviewed.  


One that was discussed in particular and that created some concern: 

If individual GAC members or other governments express formal concerns about any issues related to the new gTLDs, the ICANN board should fully consider those concerns and clearly explain how it will address them.
Some of the subgroup members indicated a concern that the GAC principle points to an issue with the original position that was supported by the RN WG.  Specifically in recommendation number 1 from the RN WG report of 19 March 2007:

A label that is applied for would be considered Controversial if during the Public Comment phase of the new gTLD application process the label becomes disputed by a formal notice of a consensus position from an ICANN Advisory Committee or ICANN Supporting Organization, and otherwise 

meets the definition of Controversial Names as 

defined above. 

This previous recommendation indicated that the dispute process would only be activated by a consensus position of an Advisory Committee such as the GAC, whereas the GAC principle indicates that the concern of an individual government be considered by the ICANN board before making a decision on a new gTLD.  In the discussion, several considerations came to light:

· The GAC principle does not specifically relate to the new gTLD dispute process under review but to the consideration given by the ICANN Board to issues raised by an individual government.  In some respects, this is a restatement of the common respect that the ICANN board should give to any appeal it receives.  It is also an extension of the ICANN Board's obligation under its bylaws to consider the advice and concerns of the GAC.

· While the GAC principle may not directly relate to the dispute process being defined by the new gTLD PDP process as it addresses board behavior, one of the guiding scalability principles of that PDP process is that, to the maximum extent possible, the process should provide a predictable and transparent method for approving new gTLDs that does not rely on the Board having to handle each and every dispute.

· On the other hand, the same scalability principle requires that the disputes be filtered before reaching the dispute process.  A concern has been expressed by some members of the subgroup that it is very likely that a great number of candidate gTLDs might be controversial in the view of some individuals, groups or individual countries.  It is for this reason that the original RN working group recommended that the threshold for a dispute be set at the consensus level for an ICANN advisory committee or supporting organization.

· There was, however, some concern raised that it may not be appropriate for a GNSO process to set the internal criteria for a decision made by the GAC or another Advisory group.  It was acknowledged that it may be advisable to modify the original RN working groups recommendation to read:

· A label that is applied for would be considered Controversial if during the Public Comment phase of the new gTLD application process the label becomes disputed by a formal notice of a consensus or other formally supported decision process  position from an ICANN Advisory Committee or ICANN Supporting Organization, and otherwise meets the definition of Controversial Names as defined above. 

· It was discussed that in the event the proposal being recommended in this report is accepted, each of the Advisory Committees and Supporting Organizations would need to develop a process, appropriate to its organizational constraints, to allow it to initiate disputes.

· As part of the discussion over who could initiate a dispute, several other concerns where raised with how organizations external to ICANN could raise disputes concerning controversial names.

· Again, applying the principles of scalability there was some concern expressed that the dispute process could not be open to any and all who might dispute a candidate gTLD.

· Recognizing that the constituency and advisory groups of ICANN are, in principle, responsible for representing all of the stakeholders involved in the allocation and use of TLDs, it was considered by some in the subgroup sufficient that all of the supporting organizations, composed of the constituencies and other stakeholders, and advisory groups be empowered to initiate dispute actions on potentially controversial TLDs. One value of using the Advisory Groups and Supporting Organizations for such purpose was that these groups were optimally placed to understand both the concerns of the participating stakeholders and the processes of ICANN.

· There was a concern expressed that perhaps all stakeholders were not adequately represented by the current ICANN structures and that in this case these individuals and other stakeholders would not have adequate access to the dispute process.  This issue, however, was larger than the scope of the subgroup and it is already the subject of other remedial processes within ICANN.

· There was also an option expressed in the subgroup for allowing any organizational entity with standing to initiate a dispute using the CN-DRP process.  Under this formulation, the definition of 'standing' would require further work.

· There was also an option expressed for allowing any individual or organization to initiate a dispute. In order to support process scalability, a fee could be charged for initiating a dispute.  A concern raised about this option concerned the financial barrier to disputes this might create.  One possibility mentioned (in private conversations) was that this option could be combined with the option that allowed ICANN Advisory Committees to also initiate disputes.

b. Consult with the GAC

It was considered by the subgroup that the general consultation held with the GAC on 16 April 2007, was adequate to the subgroup’s needs. The subgroup does, however, look forward to discussing any of the recommendations made in this report with the Advisory Committees or their members.

c. Consider the possibility of creating a disputed name list


The subgroup supported the idea that a disputed name list would be created as a result of the dispute process.  This was not, however, to be considered a reserved name list, and the names on the list could still be approved in future allocations.  For discussion purposes
: 

· The gTLD .god (or even .g-d) might be disputed as controversial

· The CN-DRP might agree with the case for controversy brought forward and might decide to refuse the application and to put the name on the disputed name list.

· During a separate application round another application, perhaps even including the previous applicants, might apply with the backing of the World Council of Religions and many of the world's religions.  In such a case, the CN-DRP might recommend removing the name from the disputed name list and assigning it to the applications.

d. Restate recommendations in RN-WG report for possible use in the New gTLD evaluation process, not as reserved names

This report includes a restatement of the proposal for creation of a CN-DRP dispute evaluation process and the creation of a disputed name list.

e. Describe process flow

The purpose is to consider and to propose procedural options and concepts that could be used as a basis for the development of a standing panel to handle objections on the basis of ‘controversial names' for binding dispute resolution. 

The ICANN RSTEP process was used as a model for this proposal.

Some of the recommended elements of a proposed Controversial Names – Dispute Resolution Panel (CN-DRP) include:
1. Establish a ‘standing group’ with identified ‘experts’ and a procedure for the selection of such experts.  This could be by selection of existing service providing organizations such as WIPO, CPR, NAF or others. Alternatively a group could be appointed by public tender based on recognized qualifications.    

2. Identify a senior individual, e.g., a retired judge, to act as chair, but establish two or more, vice-chairs with expertise in other areas who are well respected, and senior members with different kinds of expertise.  

3. Use the Chair and vice chairs as a standing committee of 3-4 people, whose task it is to help to identify ‘neutral experts’ to act as panelists. Chair and vice-chairs, in particular, must not have current relationships with ICANN and should be highly respected, and credible individuals.  The concern here is to avoid any perception that the dispute process may not be independent and to avoid even the perception that insiders can be influenced and decisions politicized. 

4. For Panelists as well, great care should be taken to ensure neutrality, and avoid conflicts of interests or the perception of a conflict of interest. An initial list of participants in ‘panels’  can be pre-qualified to act, on an invited basis, when a  name is disputed as controversial. The role of the chair would function much like the chair of the RSTEP. The chair could appoint knowledgeable experts from areas, such as culture, to advise the ‘panel’ on language, or cultural, or technical issues with a particular controversial string. 

5. An initial list of panelists could be developed, with the understanding that additions will be possible, depending on the categories of names that are referred to the CN-DRP.

6. Each dispute shall be determined and accompanied by a decision with reasoned grounds. The report of the decision will be published, as part of the routine publication of the application. 

7. Further work needs to be done on drafting, with the help of expert advice, a set of procedural rules to govern the decision process of the CN-DRP.  It is important going forward to avoid lists of examples, categories or any other attempt to list and predict in advance what is controversial as this will inevitably become entrenched.  Avoiding such entrenchment and pre-determined lists is key to the recommendation in the first report of the Reserved Names WG. 

8. The CN-DRP's decisions are binding. One issue under discussion was whether further work is needed to develop an appeals process. 

9. The CN-DRG will have access to legal counsel, external to ICANN, that it may consult for questions of national law, etc. 

10. Where the CN-DRP review team, or the ICANN staff identify that a name brought to the CN-DRP might also have other stability or stability concerns,  all other comment period challenges and reserved name evaluations must occur prior to evaluation by the CN_DRP . 

11. Funding

i. Reimbursement:  Create a compensation framework that would pay a retainer to the chair and vice chairs to be available on a ‘standing basis’. Develop a compensation fee schedule, to be developed by the Chair, working with ICANN staff and administered by the chair/staff manager, with a flat amount for an estimated number of hours devoted to the consideration, documentation, etc. by the Panel members.  

ii. Initially, since there is no experience in what the fees might  be, task the chair and vice chairs, supported by ICANN operational staff, to develop an ‘interim budget’ and fee schedule. 

iii. Applicants should expect that the cost of ICANN fees will include the cost of convening the Panel.  

iv. Consistent with the overall fee structure established for new gTLDs, the fees established should include a cost recovery element that supports the additional costs that ICANN incurs. 

12. Further work for creation of the CN-DRP includes, but is not limited to:
i. Development of criteria for the background of the chair, vice chairs and panelists

ii. Further development of what might constitute transparent and predictable criteria/guidance to the panels

iii. Whether it is possible to have a ‘quick look’ by the chair/vice chairs to determine whether to accept a referral or not, and what appeal of that would be available, if any

iv. Under consideration of how to recoup the fees for providing the dispute procedure, discussion of who should fund the procedure should include whether the applicant pays or whether the costs are shared by the entity filing the dispute, etc.
v. Further work is needed in scoping and scaling the anticipated number(s) of possibly controversial applications and what time frame should be established to give a panel an assignment, research/discuss/reach a decision, and whether and what documentation would be expected from the applicant and the entity that files the dispute.

3. Summary of Relevant Information Sources

· Previous discussion and work related to controversial names done by the New gTLD Task force can be found in the current version of the GNSO new TLDs Committee Draft Final Report at:
http://gnso.icann.org/drafts/pdp-dec05-draft-fr.htm

· The GAC Principles regarding New gTLDs can be found at:
http://gac.icann.org/web/communiques/gac27com.pdf
· The original Controversial Names Subgroup report contains much additional information that was not duplicated in this report.  It is in Appendix J of the original RN-WG report at:
http://gnso.icann.org/drafts/rn-wg-fr19mar07.pdf
� Note that this recommendation is a continuation of the recommendation in the original RN-WG report, modified to synchronize with the additional work done in the 30-day extension period.


�	Although the SOW asked for specific examples, there was an opinion expressed within the group that in the case of allegedly controversial names, citing examples or even categories of examples, was potentially dangerous as even the mention of an example created a future presumption of controversy.
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