Summary Report on Other Names Reserved at the Second Level
[C Greer, T Reznik, M Rodenbaugh]

A. gTLD Strings
1.  Background 
Language INCLUDED within the main body Registry Agreements for .asia, .biz, .cat, .com, .info, .jobs, .mobi, .net, .org, .travel and .tel (the latter modified slightly) states that:

‘’Registry Operator shall reserve, and not register any TLD strings  appearing on the list of reserved TLD strings attached as Appendix 6 hereto or located at http://data.iana.org/TLD/tlds-alpha-by-domain.txt for initial (i.e., other than renewal) registration at the second level within the TLD
.”  

That particular language is NOT INCLUDED in older TLD Agreements: .aero (2001), .coop (2001), .museum (2001), .name (2001) and .pro (2002) – those TLDs reserve the following names either as per Appendix 11 or Appendix K of their contracts in addition to two letter labels:
· aero 

· arpa 

· biz 

· com 

· coop 

· edu 

· gov 

· info 

· int 

· mil 

· museum 

· name 

· net 

· org 

· pro 
2.  Role of the name reservation requirement

There is no documentary evidence to suggest same but upon consultation with ICANN staff, it would appear that this measure was put in place by ICANN in order to avoid consumer confusion in relation to ‘double’ TLD addresses.

As new TLDs came on board as of 2005, the hyperlink to the IANA list was referenced so that there would not be a static list of TLDs, rather a dynamic list. Registries should consult this list on an ongoing basis.

3. Straw recommendations to the entire WG
We recommend that this provision should be retained in order to avoid market confusion.
4. Consultation with experts
None required.
5. Summary of Relevant Information Sources

The Registry Agreements as posted on the ICANN  web-site: 

http://www.icann.org/registries/agreements.htm
B. Registry Specific Names

1. Background 
.biz and .info reserve a number of Registry-specific names as listed in Appendix 6 of their Agreements.
2. Role of the name reservation requirement
The above name reservations are derivatives of the .biz and .info TLD strings and came about through contract negotiations by the Registry in question. 

.biz statement (Keith Drazek):
To follow
.info statement (S Hemphill):
The list of names in Appendix 6 of the Afilias Registry Agreement is carried over from the original .INFO Agreement which was signed in 2001.  

At the time, Afilias negotiated two lists of names that the Registry could register for its own use.  One list contained names that ICANN wished to see transferred to any successor Registry Operator (these were names tied to specific use by the Operator of .info [e.g., registrars.info]), and the other list could be retained by Afilias in the event that a successor .INFO Registry Operator was named (these names were more specific to the business entity [e.g., afilias.info]).  The fact that there are a number of misspellings included on the latter list was simply a matter of choice by the original Afilias negotiating team. 

Afilias does not actually use many of these reserved names and has no immediate plans on releasing them for registration.
3.  Straw recommendations to the entire WG

Registries should not be granted any preferential treatment over other entities / corporations as regards name protection. The sub group suggests that the entire Working Group defer to the Protecting Rights of Others (PRO) Working Group on this matter.
4. Consultation with experts
As per above, deferral to the PRO Working Group.
5. Summary of Relevant Information Sources

 - The Registry Agreements as posted on the ICANN  web-site: 

http://www.icann.org/registries/agreements.htm
· PRO Working Group Statement of Work 
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C. Other Names Reserved at the Second Level
1.Background

  - .name reserves ‘common names’, ‘community reservations’, ‘Registry common names’ and ‘post-fix reservations’ as listed in Appendix K of its Agreement.
 - .mobi reserves Premium Names as referenced in Appendix S of its Agreement and as listed at: http://pc.mtld.mobi/documents/Premium_Name_List_16Jan07.pdf
 - .coop reserves Non-ICANN names as referenced at and http://www.coop/information.asp 

- travel and .jobs reserve Non-ICANN names as per Schedule S of their Agreements.
2. Role of the Name Reservation Requirement

These Registries state that their reserved names directly benefit the communities that they represent and / or the reserved names are an integral part of the Registry’s business model.

.name statement (S Sheard):
The rationale for reserving names in the categories identified is to allow as many people as possible to have a domain name that is their name.  When GNR originally applied for the contract to operate .name, it only applied to register third level products and thus, by definition, reserved all second level strings.  In that way GNR could share common last names amongst many people who shared the same name but who were not necessarily from the same family.
 

When this did not take off as hoped, GNR applied to ICANN to amend the contract to allow for the sale of second level .names as well.  However, in doing so, GNR wanted to complement the third level products and not extinguish them nor the concept that many people could share the same (second level) domain if they shared the same last name.  So GNR trawled various sources - ICANN community; national & international statistics etc - and came up with a list of about 2,900 surnames which they believe covers the majority of the common last names on the globe (excluding 1 and 2 character last names which were excluded from all/most agreements).  These were then reserved on the second level to preserve the potential reach of .name.  
 

 The post-fix reservations relate to second level strings ending "-family" and it's various language equivalents.  This was done to avoid potential confusion and ensure the availability of third level registrations.
.mobi statement (C Greer):
dotMobi makes a distinction between ICANN reserved names and its ‘Premium Names’ list. Premium Names are defined by dotMobi as ‘commonly used words and phrases’ and dotMobi has reserved approximately 5,000 such names.

DotMobi negotiated this product with ICANN and the objective of the Premium Name list is to (1) create a more level playing field in the allocation of these names (the high value names are not ‘grabbed’ by speculators at landrush) (2) increase the likelihood that these domain names will more promptly provide the mobile community with new features and services (RFP process)  (3) preserve the stability and security of Registry operations (system is not put under pressure at landrush) . The list was created primarily using third party search criteria and was translated into a core set of languages. 

dotMobi put in place a specific process, administered by WIPO, for trademark holders to apply to have their names removed from the Premium Name list in line with certain criteria. In agreement with ICANN, all remaining names will be allocated either via auction or a Request for Proposals process, the latter of which centers on content applications from the market. The successful
RFP bidder in each case will enter into a contract with dotMobi to operate the second level domain in the interests of the sponsored community. dotMobi may also attach content obligations to auction names.
With auction names, revenue is used to help fund ongoing dotMobi initiatives for the web development and content provider communities.
.coop statement (M Palage):

TO FOLLOW
.jobs (Ray Fassett)
.Jobs reserves all domain names at the second level to ensure fair and equitable treatment for all employers to acquire their legal or commonly known trade name at the point in time they desire to do so.

All second level domain names in .jobs are allocated on a first come, first serve basis at its discretion serving the best interests of the HR community and ICANN contractual obligations where applicable.
When an employer organization applies to acquire their legal or commonly known trade name, the Registry validates that this is what the applicant is seeking to acquire before allowing the domain request to become active in the zone.  Thus, there are no real time registrations in .jobs.  
.travel (Cherian Mathai)

The non-ICANN reserved names for .travel TLD can be broadly categorized into two:

1. Country and Place Names, and 
2. Industry Names. 
Country and Place Names:
Following the recommendations of The Travel Partnership Corporation (TTPC), the sponsor of .travel, as well as contractual requirements with ICANN, the registry has reserved country names and certain place names under the following guidelines.

ISO 3166-1 Country Names are reserved pursuant to Schedule E of Appendix 6 of the .travel registry agreement.  A list of place names such as city names and heritage sites was initially defined in 2005 for priority registration by the appropriate government body or government tourism bodies until December 2006, at which time the general priority was removed for all place names.  A reduced list of place names continues to be subject to a 30-day “option” that gives the appropriate government entity a 30-day notice that a listed place name has been requested by another eligible entity. The government authority is permitted 30 days to register their name.  If they do not take up their option the name is available for registration to any other eligible entity.
The travel community strongly feels that many place names are of particular value to the people of that area and their representative government should be given the first priority in registering that name.

Industry Names

The registry, following the recommendation of TTPC, has reserved industry names such as adventure, cruise, hotels, airlines, restaurant, ticket etc., subject to development of policies at a later time.  The travel community through TTPC feels that such industry names have value for the community as a whole and should not be registered by one particular travel service provider.
3. Straw recommendation to the entire working group

Each Sponsored TLD’s list of reserved names and its business model is unique. No one-size-fits- all approach can be identified. We suggest that as each new Sponsored TLD comes on board, they present their approach to reserved names (if applicable) during contract negotiations and as per the norm, there will be an opportunity for public comment.
Generic TLDs should not be afforded the opportunity to suggest reserved names.

The Working Group should call upon Registry experts to explain, by example, how these reserved names form part of the Registries’ business model and / or how the provision benefits their sponsored community. 

4. Consultation with experts

.name – Simon Sheard
.mobi – Caroline Greer

.coop – Michael Palage

.jobs – Ray Fassett
.travel – Cherian Mathai
.

5. Summary of Relevant Information Sources

 - The .name, .mobi, .coop, .jobs and .travel Registry Agreements as posted on the ICANN  web-site: 

http://www.icann.org/registries/agreements.htm
 - .coop’s list of reserved names - http://www.coop/information.asp
� The listing shown at this URL is provided in the ‘Rainbow Document’ as circulated to the WG on  8th February, 2007.
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Working Group on Mechanisms to protect legal rights of others

Background

There is a new gTLD committee of the GNSO that is developing policy recommendations with respect to the introduction of new gTLDs.    In addition to policy recommendations, the committee is also considering guidelines that may assist the ICANN staff in preparing an application process, and also creating a framework agreement for registry operators.      

The current registrar accreditation agreement requires that Registered Name Holders  represent that, to the best of the Registered Name Holder's knowledge and belief, neither the registration of the Registered Name, nor the manner in which it is directly or indirectly used, infringes the legal rights of any third party.   ICANN also has a Consensus Policy called the Uniform Dispute Resolution Policy (UDRP) that is intended for resolving disputes between the registrant and any third party over the registration and use of an Internet domain name.   

In past new gTLD rounds, applicants for new gTLD have been required to implement measures that discourage registration of domain names that infringe intellectual property rights; reserve specific names to prevent inappropriate name registrations; minimize abusive registrations; comply with applicable trademark and anti-cybersquatting legislation; and provide protections (other than exceptions that may be applicable during the start-up period) for famous name and trademark owners.    There have been a range of approaches used which vary in terms of both cost to registrants and third parties affected by registration, and effectiveness.

As part of the new gTLD committee’s deliberations, there has been some discussion about what additional protections beyond the current terms in the registration agreement and existing dispute resolution mechanisms should be in place to the protect the legal rights of others during the domain name registration process, particularly during the initial start up of a new gTLD where there is contention for what Registrants perceive as the “best” names.

Purpose:  

The purpose of the working group is to:


(1) Document the additional protections implemented by existing gTLD operators beyond the current terms in the registration agreement and existing dispute resolution mechanisms to the protect the legal rights of others during the domain name registration process, particularly during the initial start up of a new gTLD where there is contention for what Registrants perceive as the “best” names.    The documentation should identify the problems that the protections were intended to solve.    The working group should establish definitions of terms used in this document to ensure a common understanding amongst members of the working group.  These definitions would only be in the context of the document, and without prejudice to the meaning of these terms in other legal contexts.

(2) Determine whether to recommend to Council a best practices approach to providing any additional protections beyond the current registration agreement and UDRP policy  for the legal rights of others during the domain name registration process, particularly during the initial start up of a new gTLD where there is contention for what Registrants perceive as the “best” names.   A best practices document could be incorporated into the material for the application process for new gTLD applicants.   The GNSO could elect in future to use the policy development process (PDP) to create a Consensus Policy in this area.







Suggested Outline of Working Group Work Plan


I. Analyze Existing Rights Protection Mechanisms 


I. Identify relevant existing TLDs (not limited to gTLDs) 

I. Identify both issues that existing preventive mechanisms are designed to solve and new issues that may have developed 

I. Describe existing rights protection mechanisms


1. Eligibility


2. Rights bases or requirements


3. Submission process and costs of submission


4. Review of applications


5. Challenge mechanism and cost of mechanism


I. Issues arising out of or related to the existing rights protection mechanisms


1. Eligibility


2. Rights bases or requirements


3. Review of applications


4. Allocation 


I. Analyze Quantitative Effectiveness – relation between preventing the dispute and resolving the dispute

I. Define quantitative effectiveness in light of the issues identified in I.B.

I. Number of preventive registrations, number of preventive registrations vs. overall number of registrations; proportion of registrations that are purely defensive


I. Number of challenges overall and in relation to number of registrations; challenger success rate


I. Evaluate quantitative success in light of the issues identified in I.B.

I. Analyze Qualitative Effectiveness

I. Define qualitative success and set forth criteria for any evaluation in light of issuess identified in I.B.

I. Nature of use of names registered during start up period


I. Whether rights protection mechanism process protects rights in a cost-effective manner in light of issues identified in I.B.

I. Evaluate qualitative effectivessin light of issues identified in I.B.


I. Impact on registries and registrars


1. Resource allocation


a) Development of rights protection mechanism


b) Implementation of rights protection mechanism


I. Other considerations


I. Impact on other affect parties


II. Identify Commonalities and Variances among existing rights protection mechanisms, including the evaluation by affected parties.

A. Eligibility Commonalities and Variances

B. Procedural Commonalities and Variances 

1. Submission


2. Review


3. Challenge


C. Level of Satisfaction


II. Prior Rights Owners

II. Registrars

II. Registries

II. Other Categories 

III. Scalability of rights protection mechanisms


A. Feasibility


Conclusions derived from I and II above -- effectiveness; impact on registrars, registries, and other affected parties; concerns of IP owner and holders of other rights


B. Implementation Considerations


IV. Identify and Evaluate Alternative Mechanisms


A. Alternatives


B. Evaluation


Suggested Working Group Membership 


The following list sets out initial ideas for experts that would provide useful contributions.  The list is neither binding nor enumerative. 

· Owners of globally famous brands from different regions.

· INTA Internet Committee member 

· Rights protection mechanism dispute panelist 


· Non-profit educational or charitable organization representative


· Registrars with experience in preventive rights protection mechanisms

· Registries with experience in preventive rights protection mechanisms

· Representative from EURid or PWC, EURid validation agent


· Commercial financial institution representative (because of concerns over consumer protection and concerns related to fishing and identity theft)

· IPC designee


· NCUC designee


· ISP designee

· BC designee

· WIPO representative (given WIPO’s expertise in evaluating existing rights protection mechanisms)

1. Voting: 


In general, the working group should operate using a rough consensus approach.  Every effort should be made to arrive at positions that most or all of the group members are willing to support.  “Straw poll voting” should be used to determine whether there is rough consensus on particular issues.  In order to ensure that each constituency does not have to provide the same number of members, constituencies, regardless of number of representatives, can hold 3 votes, and each individual nominating committee councilor hold one vote. Liaisons are non voting. 

2. Membership 


The Working Group is open for membership to Councilors and to GNSO Constituency members; advisory committees (e.g., ALAC, GAC) may appoint non-voting liaisons to the working group. Members may be added by the constituencies and the Advisory groups at any time during the work of the WG. The ccNSO could be invited to have representatives participate as observers because there may be implications for the treatment of the two letter country codes, which are presently reserved at all levels.  The WG may invite external experts as speakers or advisors (in the role of observer)  that may be able to constructively contribute to the effort.


Every effort should be made to ensure that the working group include and consider the varying points of view on key issues.  It is more important that all varying points of view are examined and reflected than for every constituency or group to have representation or equal numbers of members.  If this goal is achieved and recommendations are developed that have rough consensus of the group, then the full Council, with balanced representation from all constituencies and NomCom appointees, will then have opportunity to act.


Members should be selected who can commit sufficient time during the next three-four months to facilitate achievement of the targeted accomplishments describe in the next section (Working Timeline).  


The Council will appoint an initial or interim chair [or co-chairs] and the Working Group should, at its initial meeting, elect or confirm the chair and co-chair(s). 


3. Working Timeline  


The Working Group is asked to convene at the earliest possible time and to achieve the following targets:


1. Progress report at least one week prior to the start of the Lisbon ICANN meetings (16 March 2007).


2. Final report at least one week prior to the April  2007 GNSO Council meeting.


Timeline: 

The working group should conclude its work in time to provide a report for the GNSO Council meeting in April 2007





