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STATUS OF THIS DOCUMENT 

This Revised Initial Report prepared by the Vertical Integration PDP Working Group and ICANN Staff is delivered to the GNSO Council on 19 August 2010 as part of the Vertical Integration Policy Development Process (PDP).  A Final Report will be prepared following the conclusion of the Working Group’s deliberations.    


SUMMARY
This report is submitted to the GNSO Council to inform the GNSO Council of the status of its deliberations in the GNSO PDP on Vertical Integration Between Registrars and Registries following the closure of the Public Comment Forum on the Initial Report submitted 23 July 2010.  This Revised Initial Report describes various proposed solutions for restrictions on vertical integration between registrars and registries for adoption in the New gTLD Program. 
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1. 
Executive Summary 

This Revised Initial Report on the Vertical Integration PDP is prepared in accordance with the rules applicable to the  GNSO Policy Development Process as stated in the ICANN Bylaws, Annex A (see http://www.icann.org/general/bylaws.htm#AnnexA) and follows the closure of the public comment period on the Initial Report dated 23 July 2010 to the GNSO Council  (Initial Report).  The Initial Report was posted for public comment for 20 days.  The comments submitted during the Public Comment Forum will be analyzed and used to redraft the Revised Initial Report into a Final Report to be considered by the GNSO Council for further action. 
This Revised Initial Report describes the current status of the work undertaken by the Vertical Integration PDP Working Group (referred to as the VI Working Group) to assist ICANN in developing its implementation processes for the New gTLD Program.  

As described more fully below, the VI Working Group has developed a number of proposals to address vertical integration for the new gTLD program but has not reached consensus as to which one to recommend.  However, several principles are emerging which, when drafting is complete, may be supported by the VI Working Group members.  

One such principle is that compliance, and enforcement thereof, plays a pivotal role in the New gTLD Program and the policy framework that surrounds it.  As a result, a detailed compliance program should be defined, and appropriate resources should be allocated by ICANN, as it finalizes its implementation details for the New gTLD Program.  

Another principle that is moving toward support by the VI Working Group is that, in the event ICANN adopts a requirement of strict separation between registrars and registries, an exceptions procedure should be incorporated into the New gTLD Program.  

The third principle that might see early support is the possibility that there be a specific exception for a category of applicants known as the single registry, single user (SRSU) TLDs.  These principles are described more fully in Section 4 of this Revised Initial Report.  
This Revised Initial Report also describes several proposals regarding vertical integration that have been developed and analyzed by the VI Working Group.  No proposal has achieved consensus support within the VI Working Group.  These proposals are included for the purpose of seeking public comment and will be subject to further analysis and debate as the VI Working Group continues to strive to develop a consensus position to recommend to the GNSO Council.

It is important to note that although a consensus for the general principles described in Section 4 may be achieved, the details of these principles are still being actively developed and debated within the VI Working Group.  This Revised Initial Report is unique in that it does not include any recommendations from the VI Working Group, but instead reflects draft positions and initial observations that are expected to be refined during the weeks ahead.  Due to the expedited nature of the task at hand, the purpose of this Revised Initial Report is to inform the ICANN community of the progress made to date on the principles and substantive proposals described herein.    

2. 
Background and Objectives
2.1 Background on the Vertical Integration PDP Activities.

On 3 September 2009, Councillor Mary Wong on behalf of the Non-Commercial Users Constituency (NCUC) requested an Issues Report on the topic of Vertical Integration between Registries and Registrars.  This request was approved by the Generic Names Supporting Organization (GNSO) on 26 September 2009.
  In approving this request, the GNSO Council recognized that opening up the market to many new TLD operators might call into question some of the assumptions on which the separation of registry and registrar functions is based.  The GNSO Council noted that the new gTLD policies passed by the Council did not provide any guidance regarding the proper approach to cross ownership and vertical integration, but instead implicitly suggest that the status quo be left in place.  As a result, the Issues Report was requested to assist the GNSO in determining whether a PDP should be initiated regarding what policies would best serve to promote competition and to protect users and registrants.

On 11 December 2009, Staff delivered the Issues Report on vertical integration between registries and registrars < http://gnso.icann.org/issues/vertical-integration/report-04dec09-en.pdf > to the GNSO Council.  The Issues Report included recommendations that, although policy potentially could be developed in this area, given the status of implementation of the GNSO's new gTLD policy, this issue would be more effectively addressed through GNSO participation in the new gTLD implementation planning process.  As a result, Staff recommended that consideration of launching a PDP on vertical integration be delayed until after the launch of new gTLDs to gather data on the impact of the initial distribution model, and to determine whether there has been competitive harm in the domain name market.

On 28 January 2010, the GNSO Council decided to initiate a PDP on vertical integration between registries and registrars on an expedited basis.  The GNSO Resolution calls for the PDP to evaluate which policy recommendations, if any, should be developed on the topic of vertical integration between registrars and registries affecting both new gTLDs and existing gTLDs, as may be possible under existing contracts and as allowed under the ICANN Bylaws.  The GNSO Council instructed the Working Group to deliver its Final Report to the GNSO Council on an expedited timeframe.  The GNSO Resolutions approving the PDP and the charter for the VI Working Group (Charter) are described in Annex C and Annex H of this Report.

Upon approval of the Charter on 10 March 2010, the GNSO Council formed a working group and solicited volunteers from the ICANN community to participate in the PDP on vertical integration.  Approximately 75 members joined the working group, the largest GNSO working group of recent times, reflecting the significant interest in this issue in the ICANN community.  A list of the members of the VI Working Group is included in Annex D of this Report.  

A public comment forum on the initiation of the Vertical Integration PDP ran from 29 March to 18 April 2010.
  This public comment forum provided an opportunity for the public to comment on any aspect related to the topic of vertical integration between registries and registrars that should be taken into account by the VI Working Group as part of its deliberations.  A summary of the comments submitted during this period is presented on Annex E of this Report.  The VI Working Group also solicited and received Stakeholder Group and Constituency Statements on the topic of vertical integration.  These statements are included in Annex F of this Report. 
The VI Working Group issued its Initial Report on 23 July 2010 to the GNSO Council and opened a 20 day public comment forum as a required step of the GNSO Council’s policy development process as specified in the ICANN Bylaws .   A summary of the comments submitted during this period is presented on Annex L of this Revised Initial Report.    The VI Working Group has not yet considered and analyzed the comments received during the Public Comment Forum, but expects to do so as it continues to work towards developing consensus recommendations for the GNSO Council to consider.   
2.2. Background on the New gTLD Implementation Activities Affecting Vertical Integration.

The issue of revisiting vertical integration of registries arose as a result of concerns expressed by members of the ICANN community in 2007 when it became clear that the GNSO policy recommendations on the New gTLD process were going to be unable to address the issue of the economic, business and/or legal relationships between registries and registrars in developing the implementation details for the New gTLD Program. In response to the concerns expressed by the ICANN community, and at the request of the ICANN community, ICANN retained the research firm CRA International who delivered a report on 23 October 2008, commonly referred to as the CRA Report
. The CRA Report recommended that “ICANN . . . re-examine the economic case for the separation requirement, and in particular to consider whether it might be possible to relax the requirement, initially only in limited cases. Recognizing that it is difficult to reverse the decision once regulations have been removed, we would encourage ICANN to move slowly, but deliberately and in consultation with the industry, towards permitting integration of registry and registrar services under many, but not all, circumstances.”

After the publication of the CRA Report, ICANN Staff initiated a series of consultations with the community on the issue of vertical integration.  As a result, Staff published a proposed model in the Draft Applicant Guidebook- Version 2
 that included certain restrictions.  Because the proposal included in the Draft Applicant Guidebook-v2 solicited substantial discussion and debate among the ICANN community, Staff revised the Draft Applicant Guidebook- v3 to remove the proposed model, and instead sought further guidance and suggestions from the community on the appropriate model for the launch of new gTLDs.  

In addition, ICANN Staff retained the services of two economists, Steven Salop and Joshua Wright, to assist in advising ICANN on economic issues related to the effects of vertical integration between registries and registrars on registrants.  A report, entitled “Registry-Registrar Separation:  Vertical Integration Options” 
 was presented to the ICANN Board of Directors at its meeting on February 4, 2010 and subsequently made available to the ICANN community on March 8, 2010.
 In that report, which was also presented to the VI Working Group and discussed on April 29, 2010
, Professors Salop and Wright explained that vertical integration and vertical contracts between registries and registrars could create both competitive harms and competitive benefits.  In their opinion, the most important factor in predicting whether vertical integration is capable of generating competitive harms is the presence of market power.  Professors Salop and Wright encouraged the adoption of a case-by-case approach with referral to a government competition authority for evaluation and action, if deemed necessary.

Resolution of these issues is currently being managed under Board guidance by Staff through its implementation process for the New gTLD Program.  In Nairobi, the ICANN Board adopted several resolutions related to the New gTLD Program.  One of these resolutions provided guidance to ICANN Staff on the topic of vertical integration between registrars and registries
.  The Board resolution noted the GNSO’s active policy development process on the issue of vertical integration.  The Board did not want to create an environment in which it would be difficult to later harmonize the new gTLD marketplace with the GNSO policy result, but recognized the importance of establishing a baseline approach to registry-registrar separation for the new gTLD process to move ahead.  As a result, within the context of the new gTLD process, the Board resolved that there will be strict separation of entities offering registry services and those acting as registrars.  No co-ownership will be allowed.  The Board acknowledged that if a policy becomes available from the GNSO, and approved by the Board prior to the launch of the New gTLD program, that policy will be considered by the Board for adoption as part of the New gTLD Program.

In advance of the ICANN Brussels meeting, ICANN Staff published the Draft Applicant Guidebook Version 4, which includes proposed implementation details to address the Board’s Nairobi resolutions concerning the topic of vertical integration.  Excerpts of version 4 of the Guidebook related to the topic of vertical integration between Registrars and Registries are provided in Annex G of this Report.  

2.3 Objectives of the VI PDP Working Group.

The objectives of the VI Working Group are included in the Charter described in Annex H of this Report.  The Preamble to the Charter notes that the working group expects to define the range of restrictions on vertical separation that are currently in effect, to serve as a baseline to evaluate future proposals.  The Charter also included five separate objectives to guide the VI Working Group in its deliberations, and timelines for milestones for the Working Group to complete its work and produce any recommendations supported by a consensus on an expedited basis.

3.   Approach Taken by the VI Working Group
Mike O’Connor and Roberto Gaetano were selected to serve as Co-Chairs of the VI Working Group.  The VI Working Group consisted of approximately 75 individuals, (the largest working group of recent times) representing a broad range of stakeholders, and reflecting the significant interest in the ICANN Community in this issue.  Annex D identifies the members of the VI Working Group and includes additional information on their participation in the conference calls scheduled in an effort to produce consensus recommendations in a short period of time. 

After its initial meetings, the VI Working Group concluded that it was not possible to work on all of the Charter objectives in the expedited timeframe requested by the GNSO Council.  As a result, the Co-Chairs divided the work into two phases, with the first phase dedicated to determining whether a consensus recommendation can be developed in time to affect the final Applicant Guidebook.  The second phase of work is expected to focus on developing long term recommendations that could apply to both new gTLD registries and existing gTLD registries, and would also address any remaining Charter Objectives.

As specified in the Charter, Staff produced an initial set of definitions to assist the VI Working Group in its deliberations.  These proposed definitions are attached as Annex I to this Report. 

4. Key Principles Developed by the VI Working Group 
It is impossible to know or completely understand all potential business models that may be represented by new gTLD applicants. That fact has created a challenge to finding consensus on policy that defines clear, bright-line rules for allowing vertical integration and a compliance framework to support it, while ensuring that such policy is practical and beneficial in the public interest. However, there is general acceptance within the Working Group for the following principles:

1. Certain new gTLDs likely to be applied for in the first round may be unnecessarily impacted by restrictions on cross-ownership or control between registrar and registry. 

2. There is need for a process that would allow applicants to request exceptions and have them considered on a case-by-case basis. The proposed reasons for exceptions, and the conditions under which exceptions would be allowed, vary widely in the group.

3. The concept of Single Registrant, Single User TLDs should be explored further.

4. There will exist need for enhanced compliance efforts and the need for a detailed compliance plan in relation to the new gTLD program in general.

The Working Group came to this understanding relatively recently.  Several sub-groups have developed preliminary drafts around these topics and those drafts are included in Annex A – Preliminary Drafts of Principles.  The Working Group intends to continue discussion of these drafts during the public-comment period and is very interested in suggestions from the broader community. 
5. Major Proposals debated within the VI Working Group

The VI Working Group solicited proposals addressing vertical integration models for adoption in the New gTLD program.  The proponents of these proposals presented their models and debated the relative merits of each. 

Despite many hours of face-to-face meetings, telephone conference calls, and over 3,000 emails generated in a five month period, no consensus has been reached on a proposed model on vertical integration and cross-ownership.

The proposals submitted to the VI Working Group that have garnered minimal levels of support and are actively under consideration are summarized here and included in Annex B to this Revised Initial Report.  These proposals are included in this Revised Initial Report to reflect the current status of the efforts of the VI Working Group and to invite public comment on these various proposals.  Comments submitted in the public comment forum will be reviewed by the VI Working Group as it continues its deliberations and attempts to identify one or more proposed solutions to be included in its Final Report to the GNSO Council.

The Working Group conducted several polls on the proposals (sometimes referred to as “molecules” by the Co-Chairs), and their component features (or “atoms”) to identify levels of consensus among the members of the VI Working Group.  Listed below are the results of the latest poll taken before the release of the Initial Report, followed by brief summaries of each proposal, drafted by the working group members.

	Proposal Name
	In Favor
	Could Live With
	Opposed
	No Opinion
	Did not vote

	JN2
	12
	11
	16
	2
	26

	Free Trade
	16
	4
	20
	1
	26

	RACK+
	12
	3
	23
	2
	27

	CAM3
	2
	12
	24
	2
	27

	DAGv4
	0
	11
	27
	2
	27

	IPC
	1
	5
	29
	5
	27


JN2 Proposal Summary 

The JN2 Proposal is intended to permit cross ownership between registries and registrars, as long as cross-owned entities are not in a position of controlling the other or possessing a greater than 15% ownership interest in the other. The JN2 proposal contains definitions of affiliation, which include both ownership (> 15%) and control (direct or indirect) and allows exceptions for single registrant TLDs, community TLDs and Orphan TLDs.  

· It restricts Registry Operators and their affiliates from distributing names within the TLD for which Registry Operator or its affiliate serves as the Registry Operator.  

· It allows registrars (and their affiliates) to be Registry Operators provided they agree to not distribute names within a TLD for which they or their affiliates serve as the Registry Operator.  

· Restrictions do not apply to back-end registry service providers (RSPs) that do not control the policies, pricing or selection of registrars.  

· After 18 months, any restricted RSP may petition ICANN for a relaxation of those restrictions depending on a number of factors.  

· Cross ownership limitations extend to registrar resellers for 18 months.  After that, market protections mechanisms must be in place.  

· Registry Operators may select registrars based on objective criteria and may not discriminate among the ones they select.
Free Trade Proposal Summary
The Free Trade Model proposes that limits on cross ownership (CO) and Vertical Integration (VI) are discarded. 

Highlights of the Free Trade Proposal are as follows:

· No CO or VI restrictions on Registrars, Registries, or Registry Service Providers (RSPs).

· Equivalent access for Registrars is required with Registries allowed to self distribute so long as they are bound by the RAA and pay required registration fees.

· Registry Service Providers (RSPs) shall be required to be accredited by ICANN for technical sufficiency. RSPs shall also be bound by the similar terms, conditions, and restrictions imposed on Registry Operators through their contractual agreement with each Registry Operator.

· This model removes the need for exceptions like Single Registrant – Single User (SRSU), Single Registrant – Multiple Users (SRMU), & Orphan TLDs.

· This proposal assumes ICANN’s funding of contractual compliance resources will match the demands of the new gTLD expansion.  Requirements to monitor, enforce and ultimately prevent malicious or abusive conduct will be directed at the conduct at issue rather than through cross ownership limitations. 

RACK+ Proposal Summary

This proposal recommends the continuation of ICANN’s current policy of separation between registries and registrars.

Cross Ownership
· ICANN should permit cross ownership, both by a registry operator in a registrar and by a registrar in a registry operator, up to 15%.  This cross ownership approach allows both registry operators and registrars to invest in domain name wholesale and retail businesses.  The rationale is to avoid creating ownership positions that provide access to registry data for registrars.  

· ICANN should permit cross ownership, both by a registry backend service provider in a registrar and by a registrar in a registry backend service provider, up to 15%.  This group does not recommend that a new contract regime be established between ICANN and registry backend services providers.  Rather, ICANN could enforce this cross ownership rule through the registry operator contract.  

Affiliate and Control

Cross ownership caps should be supported by appropriate provisions addressing “affiliate” and “control” to prevent gaming against the caps.

GNSO Recommendation 19

Registries must use only ICANN accredited registrars in registering domain names and may not discriminate among such accredited registrars.

Equivalent Access and Non-Discrimination

Equivalent access and non-discrimination principles should apply to all TLD distribution. 

Competition Authority Model (CAMv3) Proposal Summary
The Competition Authority Model CAMv3 allows referral to national competition authorities to resolve questions about market power and consumer protection.  It prohibits cross ownership between registry and registrar as originally set forth in the ICANN Board Nairobi resolution, but allows up to 100% cross ownership and full vertical integration under the rules of a waver/exemption process.

· Those entities that wish may request an exemption/waiver. These would be forwarded to a standing panel entitled the Competition/Consumer Evaluation Standing Panel (CESP). This panel would be given a set of guidelines for evaluating the applications. If the CESP “quick look" or initial analysis raised no competition or consumer protection concerns, the exemption/waiver would be granted.

If the CESP initial analysis raises competition or consumer protection concerns or indicates a need for a more detailed or extended then ICANN shall refer the matter to the appropriate national competition and/or consumer protection agencies.

· For those entities that are granted a waiver/exemption, a suitable set or pre-determined restrictions/safeguards will be placed into the registration authority agreement to prevent self dealing or harm to third parties such as registrants and Internet users. 

· The CAM proposal proposes a three tiered approach toward contractual compliance. The first being ICANN’s normal compliance efforts. The second being an annual audit. The third being an expanded Post Delegation Dispute Resolution Procedure (PDDRP) for third parties to initiate their own administrative remedy against a registration authorities non-compliance, coupled with a strict three strikes rule for repeat offenders.

DAGv4 Summary

The following represents the Working Group's best interpretation of the DAG4 language.  Its interpretation has not been vetted through ICANN staff or the ICANN Board and therefore does not represent an authoritative interpretation of what was intended by ICANN staff or the ICANN Board and should not be relied upon by any potential new gTLD applicant.  Nor do all individual members of the Working Group necessarily endorse this interpretation.  All questions and comments related to the DAG4 language should be directed to ICANN staff and not the Working Group.

· A registrar entity or their Affiliate (another company with whom the registrar has common Control) may not directly hold a registry contract.  This applies regardless of the TLD(s) in which the registrar is accredited.  
· A registrar entity or their Affiliate may have Beneficial Ownership of up to 2% of the shares in a registry company.  Beneficial Ownership is a form of ownership in which shares have (a) voting power, which includes the power to vote, or to direct the voting of the shares; and/or (B) investment power which includes the power to dispose, or to direct the disposition of the shares.
· In no circumstance may a registry entity Control a registrar or its Affiliates, or vice versa.  
· Affiliates of the registry entity may not distribute names in any TLD -- as either a registrar, reseller or other form of domain distributor
· No registrar, reseller or other form of domain distributer (or their Affiliates) may provide Registry Services to a registry entity.  Registry Services are defined in Specification 6 to the registry contract. 
· Names can only be registered through registrars
· Registries can set accreditation criteria for registrars that are reasonably related to the purpose of the TLD  (e.g.  a Polish language TLD could require registrars to offer the domain via a Polish language interface). 
· Participating registrars must be treated on a non-discriminatory basis
· Registries can register names to themselves through an ICANN-Accredited Registrar
IPC Proposal Summary

The IPC proposed three models of .brand exceptions.  Under the .brand SRSU, the .brand Registry Operator (“bRO”) is the registrant and user of all second-level domain names.  Wholly-owned subsidiaries and otherwise affiliated companies could register and use second-level names.  Under the .brand SRMU, the bRO is the registrant for all second-level names and may license them to third parties that have a pre-existing relationship with the brand owner (e.g., suppliers) for other goods/services.  Under the .brand MRMU, the bRO and its trademark licensees are the registrants and users of all second-level names. 


Seven additional criteria for these .brand exceptions apply including, inter alia, (1) the trademark must be identical to the .brand string and the subject of registrations of national effect in at least three countries in three ICANN regions; (2) trademark owners whose principal business is to operate a domain name registry, register domain names, or resell domain names are ineligible; (3) under MRMU, the bRO delegates second-level names subject to trademark license agreement quality control provisions that allow at-will termination of registrations; and (4) .brand TLDs with second-level names registered to unrelated third parties are ineligible.
A new gTLD registry that satisfied a model and criteria (a) could control an ICANN-accredited registrar solely for registrations in that TLD; (b) did not need to use an ICANN-accredited registrar for registrations within the TLD; and/or (c) could enter into arrangements with a limited number of ICANN-accredited registrars for registrations in that TLD. 

6. Conclusions and Next Steps
While the VI Working Group is unable to identify a consensus recommendation at this time, many members believe that a consensus is still achievable and that the bottom-up policy development process should continue to proceed.  The principles described in Section 4 and the proposals described in Section 5 are included in this Revised Initial Report to reflect the current status of the efforts of the VI Working Group.  Comments submitted in the public comment forum will be reviewed by the VI Working Group as it continues its deliberations and attempts to identify one or more proposed solutions to be included in its Final Report to the GNSO Council.


Under its expedited deliverables schedule, the VI Working Group 
has published this Revised Initial Report to the GNSO Council to enable 
the GNSO Council to evaluate its contents at its 
26 August, 2010 meeting. 





































































�� The GNSO Council resolution approving the Request for an Issues Report is posted at:


� HYPERLINK "http://gnso.icann.org/resolutions/#200909" �http://gnso.icann.org/resolutions/#200909�





� For more information on   the Public Comment Forum for Vertical Integration, please refer to:


� HYPERLINK "http://www.icann.org/en/public-comment/public-comment-201004-en.htm#vi" �http://www.icann.org/en/public-comment/public-comment-201004-en.htm#vi�





� The CRA Report is posted at � HYPERLINK "http://www.icann.org/en/topics/new-gtlds/crai-report-24oct08-en.pdf" �http://www.icann.org/en/topics/new-gtlds/crai-report-24oct08-en.pdf�


� Id. at 29


� The Draft Applicant Guidebook-Version 2 is posted at � HYPERLINK "http://icann.org/en/topics/new-gtlds/draft-rfp-clean-18feb09-en.pdf" ��http://icann.org/en/topics/new-gtlds/draft-rfp-clean-18feb09-en.pdf�


� http://www.icann.org/en/topics/new-gtlds/registry-registrar-separation-vertical-integration-options-salop-wright-28jan10-en.pdf. 


� See � HYPERLINK "http://blog.icann.org/2010/03/vertical-integration-options-report-available-to-community/" �http://blog.icann.org/2010/03/vertical-integration-options-report-available-to-community/�.   


� To review a transcript of the VI Working Group’s discussions with Professors Salop and Wright, please refer to � HYPERLINK "http://gnso.icann.org/meetings/transcript-vertical-integration-economists-29apr10-en.pdf" �http://gnso.icann.org/meetings/transcript-vertical-integration-economists-29apr10-en.pdf�.   


� The Nairobi Board resolution pertaining to the issue of vertical integration between registrars and registries in the New gTLD Program is posted at: � HYPERLINK "http://www.icann.org/en/minutes/resolutions-12mar10-en.htm#5" �http://www.icann.org/en/minutes/resolutions-12mar10-en.htm#5�
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