Stakeholder Group / Constituency Input Template 

Vertical Integration Policy Development Process

IPC Statement 

Questions

Please provide your stakeholder group / constituency’s input on the following charter objectives:

Objective 1: To make policy recommendations that provide clear direction to ICANN staff and new gTLD applicants on whether, and if so under what conditions, contracts for new gTLD registries can permit vertical integration or otherwise deviate from current forms of registry-registrar separation, and equivalent access and non-discriminatory access. 

IPC generally supports the strict separation approach approved by the ICANN Board on March 12.  However, appropriate exceptions to this approach should be recognized.  In particular, IPC believes that a new gTLD registry meeting one or more of the following models should (a) be allowed to control an ICANN-accredited registrar solely for the purpose of sponsoring registrations in that gTLD; (b)  not be required  to use an ICANN-accredited registrar for registration of second-level domain names within the gTLD; or (c) be permitted to  enter into exclusive arrangements with one or a limited number of ICANN-accredited registrars for the purpose of sponsoring registrations in that gTLD.
These models pertain only to branded gTLDs.  Though there may be other exceptions to VI/CO rules, the IPC comments are limited to those gTLDs where the string is an identical match to the registry’s trademark/service mark, which we will heretofore refer to as “.brands.” We are of the view that it is preferable to have a specific .brand category, clearly defined, than seek to have brand owners try to seek to dress their application as a Community application for instance.

Models and Discussion:

1. Branded Single Registrant, Single User - .brand where the brand holder is the Registered Name Holder and user of all second-level  domain names in the TLD)

This case is clear and simple.  The trademark owner/holder owns and operates the registry either directly or indirectly, is the Registered Name Holder for all second-level names in the TLD, and is the user of all second-level names in the TLD.  No second-level names are registered or delegated to any third party with the exception of wholly owned subsidiaries and otherwise affiliated companies.  An example of this sort of VI/CO regulatory exception would be a direct-to-consumer retailer – “Buy Stuff”, which would be the registry, sole Registered Name Holder, and sole user of second level domain names, e.g. <locations.buystuff> <clothes.buystuff> or <housewares.buystuff>.

2. Branded Single Registrant, Multiple Related Users - .brand where the trademark owner is the Registered Name Holder of all second-level domains but licenses those second- level domains to third parties that have a relationship with the brand owner (e.g., customers, suppliers, authorized dealers, etc.) whereby the registration agreement is part and parcel of and ancillary to a primary agreement for goods or services. 

This model permits trademark owners to engage more fully and embrace in new gTLD innovation by bundling non-registry related services with domains.  Such a model could be popular with ISPs, technology, and media companies.

3. Branded Trademark Licensed Multiple Registrant Multiple Users - .brand where the trademark owner and its trademark licensees are the Registered Name Holders and users of all second- level domains in the TLD.  An example of this sort of exception would be trademark owners that operate a franchise system (<.fastburger>), distributors, real estate agents, and cooperative members (e.g. <.truevalue>).  Using the Fast Burger example: Fast Burger would be the registry and a Registered Name Holder  (e.g. <headquarters.fastburger> or <humanresources.fastburger>), and would allow third parties operating under a trademark license to be Registered Name Holders (e.g. <Chicago.fastburger> or <BobSmith.fastburger>).  

This model is important for trademark owners that wish to maintain strict control over registration of second-level domain names,  but need some flexibility related to ownership and local control.  

Further Conditions for Exceptions:

.Brand gTLDs must adhere to the following conditions in order to be exempt from VI/CO restrictions (The IPC recognizes that any threshold naturally creates a problem for those who may not meet it and some IPC members have expressed concern at where the threshold is set.  It is always a balance of fairness and seeking to ensure that there is no gaming.  The level suggested is thus one which is hopefully sufficiently low to allow many brand owners who wish to participate to be able to, yet dissuade third parties who may seek to game or abuse the exception by registering a trade mark solely to be able to apply for a .brand to be rightly excluded.  To nevertheless ensure a safeguard to this we suggest that applicants who do not meet the criteria can make their case to ICANN as to why they should be considered and ICANN has the discretion (or can delegate the discretion) to allow in certain cases):

(a) The trademark to which the .brand is an identical match must be the subject of trademark registrations of national effect in at least three countries in each of at least three of the five ICANN regions.

(b) For first-round applicants, the registrations of national effect referenced in (a) above must have issued on before June 27, 2008. 

(c)  The .brand exemption is inapplicable to trademark owners whose principal business is the operation of a domain name registry, domain name registrar, or domain name reseller.  

(d)  The relationship between the .brand  TLD and its  customer/Registered Name Holder is defined by terms of service that encompasses a registration agreement and governs content, the bundling of services or the purchase of a product; membership in an organization or cooperative; maintenance of the terms of a contract, trademark license; or an appropriate combination of these factors.

(e) Second-level .brand domain name registrations in models 2 and 3 are held in trust by the TLD operator and are not delegated to a third-party user

(f)  Second-level .brand domain name registrations in model 3 are delegated to the user, but under the quality control provisions of a trademark license agreement that allows the registry to terminate the registration at will

(g) Mixed-use gTLDs, where some names are held by the registry and other names registered to external parties are not exempt from CO/VI regulations.

IPC Objectives for suggestions:

These objectives have been included to facilitate discussion of possible solutions that may be different from what is prescribed above.  These objectives have been included so the community may understand the “spirit” of what is being proposed and understand what many brand owners have identified as helpful in the new gTLD process..  This proposal prescribes a delegation and distribution model for .brand gTLDs that:

· global trade and trust by adapting to various business models of trademark holders

· guards consumers from potential harm through the reduction of phishing and fraud

· protects and honors intellectual property that conforms to international standards while not expanding any intellectual property right beyond that granted by the national governments issuing such rights

· encourages innovation within the new gTLD namespace 

· allows rights holders (for profit and non-profit) to provide maximum value and choice to their customers and constituencies while maintaining strict quality control standards applicable to maintaining trademarks 

· facilitates a cost effective and low-priced domain name alternative

· eliminates gaming through geographic and time restrictions on qualifying trademarks

· permits trademark owners to reap the benefits of .brand TLDs 

The IPC is proposing very narrow use cases that should have no, or very limited, impact on existing contracted parties.  These cases only describe branded single registrant gTLDs and are limited to this context.

IPC looks forward to discussion of other clearly defined situations in which relaxation of strict separation (or non-discrimination) requirements may be appropriate and welcomes discussion and feedback on the above.
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