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STATUS OF THIS DOCUMENT 

This Initial Report prepared by ICANN Staff is delivered to the GNSO Council on [__ July 2010] as part of the Vertical Integration Policy Development Process (PDP).  A Final Report will be prepared following public comment.
SUMMARY
This report is submitted to the GNSO Council and posted for public comment as a required step in the GNSO PDP on Vertical Integration Between Registrars and Registries.    This Initial Report describes various proposed solutions for restrictions on vertical integration between registrars and registries for adoption in the New gTLD Program. 
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1. 
Executive Summary 
This Initial Report on the Vertical Integration PDP is prepared as required by the GNSO Policy Development Process as stated in the ICANN Bylaws, Annex A (see http://www.icann.org/general/bylaws.htm#AnnexA). The Initial Report will be posted for public comment for 20 days. The comments received will be analyzed and used for redrafting of the Initial Report into a Final Report to be considered by the GNSO Council for further action. 

This Initial Report describes the current status of the work undertaken by the Vertical Integration PDP Working Group (referred to as the VI Working Group) to assist ICANN in developing its implementation processes for the New gTLD Program.  

As described more fully below, the VI Working Group has not reached a consensus on any recommended proposed model on vertical integration for the New gTLD Program.  However, several principles are supported by a [consensus] of the VI Working Group members.  A [consensus] of VI Working Group supports the principle that compliance, and enforcement thereof, should be a fundamental part of the New gTLD Program.  As a result, a detailed compliance program should be defined, and appropriate resources should allocated by ICANN, as it finalizes its implementation details for the New gTLD Program.  
In addition, a [consensus] of the VI Working Group support the principle that in the event ICANN adopts a requirement of strict separation standard between registrars and registries, an exceptions procedure should be incorporated into the New GTLD Program.   In addition, a [consensus] of VI Working Group members support the principle that there should be a specific exception for a category of applicants known as the single registry, single user (SRSU) TLDs.  These principles are described more fully in Section 5 of this Initial Report.  
This Initial Report also describes several models that have been proposed and analyzed by the VI Working Group.   No proposed model has achieved consensus support within the VI Working Group.   These proposals are included for the purpose of seeking public comment, and will be subject to further analysis and debate as the VI Working Group continues to strive to develop a consensus position to recommend to the GNSO Council.

It is important to note that although there may be [consensus] for the general principles described in Section 5, the details of these principles are still being developed and debated within the VI Working Group.    This Initial Report is unique in that it does not include any recommendations from the VI Working Group, but instead reflects draft positions and initial observations that are expected to be refined during the weeks ahead.   Due to the expedited nature of the task at hand, the purpose of this Initial Report is to inform the ICANN Community of the progress made to date, and to invite public comment on the principles and substantive proposals described herein.     
2. 
Background and Objectives
2.1    Background on the Vertical Integration PDP Activities.
On 3 September 2009, Councillor Mary Wong on behalf of the Non-Commercial Users Constituency (NCUC) requested an Issues Report on the topic of Vertical Integration between Registries and Registrars.   This request was approved by the Generic Names Supporting Organization (GNSO) on 26 September 2009.
  In approving this request, the GNSO Council recognized that opening up the market to many new TLD operators may call into question some of the assumptions on which the separation of registry and registrar functions is based.  The GNSO Council noted that the new gTLD policies passed by the Council did not provide any guidance regarding the proper approach to cross ownership and vertical integration, but instead implicitly suggest that the status quo be left in place.  As a result, the Issues Report was requested to assist the GNSO in determining whether a PDP should be initiated regarding what policies would best serve to promote competition and to protect users and registrants.

On 11 December 2009, Staff delivered the Issues Report on vertical integration between registries and registrars to the GNSO Council.   The Issues Report included recommendations that, although policy potentially could be developed in this area, given the status of implementation of the GNSO's new gTLD policy, this issue would be more effectively addressed through GNSO participation in the new gTLD implementation planning process.  As a result, Staff recommended that consideration of launching a PDP on vertical integration be delayed until after the launch of new gTLDs to gather data on the impact of the initial distribution model, and to determine whether there has been competitive harm in the domain name market.

Notwithstanding the recommendations in the Issues Report, on 28 January 2010, the GNSO Council decided to initiate a PDP on vertical integration between registries and registrars on an expedited basis.  The GNSO Resolution calls for the PDP to evaluate which policy recommendations, if any, should be developed on the topic of vertical integration between registrars and registries affecting both new gTLDs and existing gTLDs, as may be possible under existing contracts and as allowed under the ICANN Bylaws.  The GNSO Council instructed the Working Group to deliver its Final Report to the GNSO Council on an expedited timeframe.  The GNSO Resolutions approving the PDP and the charter for the VI Working Group (Charter) are described in Annex A of this Report.

Upon approval of the Charter on 10 March 2010, the GNSO Council formed a working group and solicited volunteers from the ICANN community to participate in the PDP on vertical integration.      Over sixty-five members joined the working group, the largest GNSO working group of recent times, reflecting the significant interest in this issue in the ICANN community.   A list of the members of the VI Working Group is included in Annex B of this Report.    

A public comment forum on the initiation of the Vertical Integration PDP ran from 29 March- 18 April 2010.
   This public comment forum provided an opportunity for the public to comment on any aspect related to the topic of vertical integration between registries and registrars that should be taken into account by the VI Working Group as part of its deliberations.  A summary of the comments submitted during this period is presented on Annex C of this Report.    The VI-WG also solicited and received Stakeholder Group and Constituency Statements on the topic of vertical integration.   These statements are included in Annex D of this Report. 
2.2.   Background on the New gTLD Implementation Activities Affecting Vertical Integration.
The issue of revisiting vertical integration of registries arose as a result of ICANN’s evaluation of the economic relationship between registries and registrars in developing the implementation details for the New gTLD Program.  As part of this initiative, the research firm CRA International was retained by ICANN and delivered a report on 23 October 2008, commonly referred to as the CRA Report
, that recommended that ICANN consider changing its current practice of prohibiting structural and contractual separation between registries and registrars, and the functions that are performed by these different participants in the distribution chain for domain name registration services.

After the publication of the CRA Report, ICANN Staff initiated a series of consultations with the Community on the issue of vertical integration.   In response, Staff published a proposed model in the Draft Applicant Guidebook- Version 2 that included minimal restrictions on vertical integration in the form new gTLD registry agreement.   Because the proposal included in the Draft Applicant Guidebook-v2 solicited substantial discussion and debate among the ICANN Community, Staff revised the Draft Applicant Guidebook- v3 to remove the proposed model, and instead sought further guidance and suggestions from the Community on the appropriate model for the launch of new gTLDs.  
Resolution of these issues is currently being managed under Board guidance by Staff through its implementation process for the New gTLD Program.  In Nairobi, the ICANN Board adopted several resolutions related to the New gTLD Program.   One of these resolutions provided guidance to ICANN Staff on the topic of vertical integration between registrars and registries
.  The Board resolution noted the GNSO’s active policy development process on the issue of Vertical Integration.  The Board did not want to create an environment in which it would be difficult to later harmonize the new gTLD marketplace with the GNSO policy result, but recognized the importance of establishing a baseline approach to registry-registrar separation for the new gTLD process to move ahead.   As a result, within the context of the new gTLD process, the Board resolved that there will be strict separation of entities offering registry services and those acting as registrars.  No co-ownership will be allowed.   The Board recognized, however, that if a policy becomes available from the GNSO, and approved by the Board prior to the launch of the New gTLD program, that policy will be considered by the Board for adoption as part of the New gTLD Program.
In advance of the ICANN Brussels meeting, ICANN Staff published the Draft Applicant Guidebook Version 4 (AGBv4), which includes proposed implementation details to address the Board’s Nairobi resolutions concerning the topic of vertical integration.    Excerpts of the AGBv4 related to the topic of vertical integration between Registrars and Registries are provided in Annex E of this Report.    

2.3    Objectives of the VI PDP Working Group.

The objectives of the VI Working Group are included in the Charter described in Annex F of this Report.  The Preamble to the Charter notes that the working group expects to define the range of restrictions on vertical separation that are currently in effect, to serve as a baseline to evaluate future proposals.   The Charter also included five separate objectives to guide the VI Working Group in its deliberations, and timelines for milestones for the Working Group to complete its work and produce any recommendations supported by a consensus on an expedited basis.

3.   Approach Taken by the VI Working Group.

Mike O’Connor and Roberto Gaetano were selected to serve as Co-Chairs of the VI Working Group.   The VI Working Group consisted of approximately sixty-eight individuals, (the largest working group of recent memory) representing a broad range of stakeholders, and reflecting the significant interest in the ICANN Community in this issue.   Annex B identifies the members of the VI Working Group and includes additional information on their participation in the twice-weekly conference calls scheduled in an effort to produce consensus recommendations in a short period of time.   

After its initial meetings, the VI Working Group realized that it was not possible to work on all of the Charter objectives in the expedited timeframe requested by the GNSO Council.   As a result, the Co-Chairs decided to divide the work into two phases, with the first phase dedicated to determining whether a consensus recommendation can be developed in time to affect the Final Applicant Guidebook.   The second phase of work is expected to focus on developing long term recommendations that could apply to both new gTLD registries and existing gTLD registries, and would also address any remaining Charter Objectives.

As specified in the Charter, Staff produced an initial set of definitions to assist the VI Working Group in its deliberations.   These proposed definitions are attached as Annex I to this Report. 

4. Competition Analysis Evaluated by the VI Working Group.

As part of the analysis performed by the VI Working Group, economists Steven Salop and Joshua Wright were invited to assist the VI Working Group in understanding their work undertaken for ICANN in evaluating the effects of vertical integration between registries and registrars on registrants. 
   

Professors Salop and Wright explained that vertical integration and vertical contracts between registries and registrars can create both competitive harms and competitive benefits.  A vertically integrated owner of a registry would have the incentive to charge a lower registration fee.  Vertical integration also might help jump start a struggling registry and enable the creation of a superior registry product.  Vertical promotional deals between registrars and registries are also capable of driving a significant increase in registrations.  Professors Salop and Wright also noted that vertical integration can lead to competitive harms such as higher prices, lower quality, or slower innovation.  
The most important factor in predicting whether vertical integration is capable of generating competitive harms is the presence of market power.
  For example, a registrar with market power could seek to vertically integrate by trading page coverage for a new gTLD registry for an ownership interest in that registry.  At the same time, it is noteworthy that market power generally can be exercised even when there is vertical separation.
  Professors Salop and Wright further noted that vertical contracts can have similar effects to ownership integration.  Assessing the likely competitive effects of any particular contractual arrangement between a registry and registrar is a difficult and complex task.  
Professors Salop and Wright shared with the VI Working Group the perceived shortcomings of general policy positions addressing vertical integration.  For example, a blanket rule prohibiting all registries and registrars from all vertical integration and cross-ownership would sacrifice some pro-competitive vertical contracts or vertical integration and would be unlikely to prevent competitive harms.  Conversely, a bright-line rule allowing all vertical integration, without some limitations, would require accepting some competitive harms.  A case-by-case approach would require determination of an analytic methodology and the types of evidence needed to identify potentially suspect arrangements (such as when one firm wants to acquire a significant ownership interest in another, viewed in light of the market power of the acquiring company), and identification of the proper authority to conduct the analysis.   Considering the relative advantages and disadvantages of each approach, Professors Salop and Wright generally prefer the case-by-case approach with referral to a government competition authority for evaluation and action, if deemed necessary.

5. Key Principles Developed by the VI Working Group. 

5.1 
Concerns Regarding Compliance and Enforcement.

The VI Working Group is deeply divided on a number of issues with regard to the issues surrounding vertical Integration and cross-ownership, including the role of ICANN’s activities in the areas of compliance and enforcement with regard to the eventual policy that may be adopted by ICANN.   Some members feel that loosening vertical integration/ownership controls may let the proverbial “genie out of the bottle that can’t be put back” should competitive harms result in the marketplace.    Others believe that adopting restrictions on vertical integration or cross ownership is the wrong approach altogether, and that the focus should be on protecting against harms, and providing sanctions where harms take place.   Where there seems to be agreement is in the notion that an effective Compliance function is needed -- to increase confidence that harmful behavior will be quickly identified and stopped, and to provide better information upon which to base policy in the future.  Described below is a preliminary draft of what might be needed in order to reduce those fears and provide the facts necessary for an effective Compliance function.
5.1 
Preliminary Proposals Regarding Compliance and Enforcement.

Introduction
The Vertical Integration Working Group (VIWG) created a Compliance and Enforcement sub team to draft an outline about compliance and enforcement issues that may be germane to the newTLD round. Since there is no consensus position on vertical integration, a specific compliance and enforcement regime cannot be articulated at this time. However, elements of a compliance and enforcement regime can be identified to assist the ICANN Board in assessing risk and resource allocation depending on the final recommendation regarding vertical integration in the newTLD round.

Regardless of the respective points-of-view concerning vertical integration, a significant number of VIWG members have expressed their belief that Compliance and Enforcement is a high priority. Many also noted that ICANN’s track record raises serious concerns about ICANN’s ability to develop, staff and make operationally effective an enforcement bureau function that would be necessary to monitor and enforce against harms or violations of rules developed by the VIWG.

While it is recognized that the level of compliance and enforcement could vary depending on the VI regime adopted (e.g. ownership caps and structural separation v. no ownership caps and full integration), it is recognized that ICANN is at the starting point of developing the necessary resources and functions. Writing rules, creating the necessary plans, obtaining the necessary resources, hiring qualified employees, training, establishing operational systems and having an effective program at the time newTLDs launch is not a trivial task.  Moreover, the timeliness of detection and intervention is critical to preventing consumer and competitive harms identified in the VIWG. ICANN has taken a “reactive” approach to compliance and enforcement in the past – an inclination that is worrisome to advocates of a strong and effective compliance and enforcement program. A firm corporate commitment to compliance combined with the establishment of a genuine “culture of compliance” is absolutely necessary if ICANN is to devise and operate an effective enforcement bureau.

Outline of a Possible Compliance and Enforcement Program
The starting point in developing a compliance and enforcement regime is to identify the rules that are to be enforced. The rules can take a variety of forms including, among others: 1) mandates; 2) prohibitions or restrictions; 3) permitted, yet circumscribed behavior; 4) permitted behavior, if threshold requirements have been met.

It should be noted that, unlike a governmental agency, ICANN is a not-for-profit California corporation whose relationship with registries and registrars is based on contract. ICANN does not have certain governmental powers (e.g. subpoena power) to utilize in a compliance and enforcement program.
A critical element in building a compliance and enforcement program is timing.   An enforcement and compliance program that targets specific behaviors or acts must be properly resourced and operationally effective at the time such behaviors or acts are likely to manifest themselves in the market. In the case of newTLDs potentially anti-competitive or consumer abuse behaviors (in fact a significant percentage) can be anticipated during the launch phase of newTLDs. An Enforcement Bureau and compliance program that relies only on third party surveillance or competitors “dropping a dime” on abusive practices may not be timely for purposes of enforcement.

Among the elements of an effective compliance and enforcement program are the following:

Compliance
· Risk analysis - a risk analysis of anti-competitive practices and consumer abuse practices must be undertaken 

· Geographic scope – given the global nature of the DNS, compliance and enforcement would be expected to be global in scope and reach. The same rules must apply for all applicants independent of location. 

· Formal written compliance program – a compliance program must be formalized in writing; for a compliance program to be effective it must be: clear; communicated; corrective; and compelling (will be followed) 

· Companies (or actors) subject to the compliance and enforcement program must make a clear designation of responsible officers 

· Senior Management Involvement/Commitment to Compliance – Senior Management must be accountable and responsible for violations; compliance should be a corporate value 

· Bottom-up compliance – training of employees is critical to establishing bottom-up compliance 

· Screening – active screening/sampling for potential problems 

· Recordkeeping requirements – covering data handling and transactions 

· Internal reporting systems – opens a dialogue between management and employees 

· Chinese walls – effective Chinese walls designed to prevent sharing of sensitive registry data with ongoing verification tools 

· Documented Training along pre-established Training outlines 

· Random Audits 

· Remedial actions – corrective action; internal disciplinary action 

· Advice line – resource for companies/actors attempting to institute and maintain compliance 

Enforcement
· Monitoring and Detection 

· use of data and information systems to identify trends 

· random compliance audit checks (sampling) 

· prioritizing investigations and promote efficient use of resources 

· system for “public assistance” in monitoring and detection 

· voluntary disclosures – opportunity and process to self-report violations to mitigate penalties 

· Investigation and Collection of Evidence 

· Standards of Proof 

· Penalties 

· Mitigating and Aggravating Factors 

· Deterrence: Penalty system that encourages compliance and removes incentives for non-compliance. 

· Resources – human (e.g. investigators; attorneys; auditors); data systems; document collection and handling 

 
In developing a compliance and enforcement program, ICANN’s past history and present structure and resources must be taken into account. ((A “reactive” approach to compliance and enforcement will not sufficiently serve the purposes of a new compliance and enforcement regime for the newTLD round.)) It cannot be overstated, based on public skepticism of historic enforcement challenges, that a new compliance and enforcement program should be in place, properly financed and staffed and operationally effective prior to changes that would open the door to potential anti-competitive conduct and abusive practices. ICANN’s staffing requirements, internal structure, reporting lines (senior management responsibility; report to the CEO) and oversight (who will watch the “watchers”) are important issues that would need to be addressed and formalized to create a new, proactive as well as reactive “culture” of compliance and enforcement.

Concerns have been raised that a Compliance and Enforcement program not inhibit competition by smaller providers or place “big company” compliance requirements that may be unworkable for smaller providers. Concerns have also been noted that rules not be unduly complex or place too significant on ICANN’s staff and resources so that ICANN always “playing catch up.” Finally, a draft team member has noted that the VIWG need not have a consensus position on VI to address current state or future state innovative proposals. Also that gaming and harms can occur outside of cross ownership but that, in any event, stricter compliance should be required.

5.2 Adoption of an Exceptions Procedure.

It is impossible to know or completely understand all potential business models that may be represented by new gTLD applicants. That fact has been an obstacle to finding consensus on policy that defines clear, bright line rules for allowing vertical integration and a compliance framework to support it while ensuring that such policy is practical and beneficial in the public interest. 

However, it is recognized that certain new gTLDs likely to be applied for in the first round will be unnecessarily impacted by restrictions on cross-ownership or control between registrar and registry
. 

During discussions there seemed to be general acceptance of the need for a process that would allow applicants to request exceptions and be considered on a case by case basis. The reasons for exceptions and the conditions under which exceptions would be allowed, varied widely in the group, but there did seem to be a general acceptance of the need for the following:

· Possible exceptions based on certain public interest needs where those needs would not otherwise be addressed (certain language groups, developing countries, certain communities due to size or economic conditions, etc.).

· In cases where the facts of competitive disadvantage cannot be established until after operations are begun (e.g., “orphan” registries), the exception may be requested and granted, but only exercised when defined circumstances are met (e.g. insufficient registrar support).

· That there needed to be an agreed upon list of circumstances defining the cases where the granting of an exception would be allowed.

· That an external review panel would be responsible for reviewing applications for exception.
· That the Vertical Integration Policy Development Process should provide a set of guidelines for an external review panel.
· There should be no additional cost to the applicant for requesting the exception or for being evaluated for it. The evaluation would take place at an appropriate point following the Initial Evaluation. If the request is denied, the applicant may withdraw and receive the appropriate pro-rated refund.

It was also accepted that if there is consensus on these five bullets then they could be recommended to the GNSO council and that the VIWG would continue to discuss the elements on the exception list, the nature of the review panel, and the guidelines that would be provided to that external review panel while the public comment period and other PDP follow-up processes were ongoing.  The public comment could specifically request comments on the elements of the exceptions lists and other elements related to an exceptions policy. These comments would then be considered by the VIWG and, if appropriate, folded into the recommendation on the details of the exception policy and sent to the council for review and approval.  A specific VIWG charter extension for this work would be recommended to the GNSO Council.

Examples of the kind of criteria for exception that will be discussed as the VIWG continues its work include but are not limited to:

· Where the registry cannot find unaffiliated registrars to offer its gTLD to the public.

· Where the gTLD caters primarily to a specific language group, and where the registry cannot find unaffiliated registrars who will offer its gTLD in an order process in that language.

· The applicant may define criteria reasonably related to the purpose of its gTLD as conditions for Accredited Registrar participation, but may not otherwise discriminate or restrict Accredited Registrar access.

5.3
Special Consideration for a Single Registrant, Single User (SRSU) Exception.

As highlighted above, the VI Working Group discussed several specific exceptions to prohibitions on vertical integration and cross-ownership. One such exception is for single-registrant, single-user (SRSU) registries.  Under the SRSU exception, there is only one registrant of second-level names - the registry itself - and only one user of the second-level names - also the registry itself.

As discussed further below, several types of SRSUs were proposed by constituencies and WG members. The Intellectual Property Constituency (IPC) proposed an SRSU exception for a registry for its brand or trademark as the TLD string (commonly referred to as a  .brand registry), which is summarized at (page number).(fn: See pages ____-____ infra for the entire proposal.) Several WG participants who are members of the Non-Commercial Stakeholders Group proposed an exception for non-governmental organization registries (NGOs) (referred to as .ngo registry) in case where a specific membership organization could be identified. (Additional Description Needed by Milton/Avri)

The principle rationale for the SRSU exception is to facilitate the participation in the introduction of new gTLDs by those entities whose primary line of business or activity (commercial or not) is not the selling of second-level domains and whose participation could be impaired if prohibitions on vertical integration or cross ownership applied (for example, internal use by a large commercial or nonprofit corporation). The SRSU structure, along with the type-specific restrictions, is expected to preclude the harms attributed to vertical integration and cross ownership for these types of entities.

(Placeholder for more detail about IPC .brand model description.)
(Placeholder for more detail about NCSG model description.)
6 Substantive Proposals debated within the VI Working Group.

The VI Working Group solicited proposals addressing vertical integration models for adoption in the New gTLD program.  The proponents of these proposals presented their models and debated the costs and benefits of each feature.   The Co-Chairs conducted several polls on the proposals, and their component features (or “atoms” as they have been described in the VI Working Group) to identify levels of consensus among the VI Working Group.  

Despite many hours of face-to-face meetings, telephone conference calls, and over 2600 emails generated in a five month period, reflecting the good faith negotiations and reasoned debate that has ensued among the members of the VI Working Group, no consensus has been reached on a proposed model on vertical integration and cross-ownership.     

A list of the substantive proposals submitted to the VI Working Group that have garnered minimal levels of support and are actively under consideration are described on Annex G to this Report.   These proposals are included in this Initial Report to reflect the current status of the efforts of the VI Working Group and to invite public comment on these various proposals.   Comments submitted early in the public comment forum will be reviewed by the VI Working Group as it continues its deliberations and attempts to identify one or more proposed solutions to be included in its Final Report to the GNSO Council.

7   Conclusions and Next Steps.

While the VI Working Group is deeply divided and is unable to identify a consensus recommendation(s) at this time, many members believe that a consensus is still achievable, and that the bottom-up policy development process should continue to proceed.  The proposals described in Section 6 are included in this Initial Report to reflect the current status of the efforts of the VI Working Group and to invite public comment on these various proposals.   Comments submitted early in the public comment forum will be reviewed by the VI Working Group as it continues its deliberations and attempts to identify one or more proposed solutions to be included in its Final Report to the GNSO Council.


Under its expedited deliverables schedule, the VI Working Group proposes to produce a Final Report to the GNSO Council by 18 August, 2010, to enable the GNSO Council to evaluate its conclusions and recommendations at its  26 August 2010 meeting.   
�� The GNSO Council resolution approving the Request for an Issues Report is posted at:


� HYPERLINK "http://gnso.icann.org/resolutions/#200909" �http://gnso.icann.org/resolutions/#200909�





� For more information on  the Public Comment Forum for Vertical Integration, please refer to:


� HYPERLINK "http://www.icann.org/en/public-comment/public-comment-201004-en.htm#vi" �http://www.icann.org/en/public-comment/public-comment-201004-en.htm#vi�





� The CRA Report is posted at � HYPERLINK "http://www.icann.org/en/topics/new-gtlds/crai-report-24oct08-en.pdf" �http://www.icann.org/en/topics/new-gtlds/crai-report-24oct08-en.pdf�





� The Nairobi Board  resolution pertaining to the issue of vertical integration between registrars and registries in the New gTLD Program is posted at:  � HYPERLINK "http://www.icann.org/en/minutes/resolutions-12mar10-en.htm#5" �http://www.icann.org/en/minutes/resolutions-12mar10-en.htm#5�





� To review a transcript of the VI Working Group’s discussions with Professors Salop and Wright, please refer to � HYPERLINK "http://gnso.icann.org/meetings/transcript-vertical-integration-economists-29apr10-en.pdf" �http://gnso.icann.org/meetings/transcript-vertical-integration-economists-29apr10-en.pdf�.   A more detailed discussion of the issues presented in the VI Working Group from Professors Salop and Wright is available at: http://www.icann.org/en/topics/new-gtlds/registry-registrar-separation-vertical-integration-options-salop-wright-28jan10-en.pdf. 


� Market power on the sell-side or the buy-side is a necessary but not sufficient condition for the possibility of such harms from vertical integration. Michael H. Riordan and Steven C. Salop, Evaluating Vertical Mergers: A Post-Chicago Approach, 63 Antitrust Law Journal, 513 (1995).


�   Professors Salop and Wright emphasized that vertical contracts that can have effects like vertical integration.  For example, a registrar with market power could charge registries a high price for access to its shelf space and an unintegrated registry with market power could charge registrars a high registration fee.  


� Professors Salop and Wright recommended a market share threshold in the 40-60% range (the market share measured would be that of the acquiring company) to trigger such a referral.


� Note: this proposal does not presuppose any specific control or cross-ownership thresholds but rather deals with the case of exceptions to that threshold policy.  The issue of specific control or cross-ownership thresholds are dealt with elsewhere in the VIWG reporting.





