Summary of Public Suggestions on Further Studies of WHOIS including the GAC recommendations:
(original hypotheses)
Area 2:  Compliance with data protection laws and Registrar Accreditation Agreement 

Study Submission



Testable Hypothesis / Hypotheses
	Study Submission # 16: [submitted by Claudio DiGangi, INTA] Conduct legal analysis under the laws of a variety of jurisdictions of the terms of various registrars' registration agreements concerning data collection and disclosure and their process for collecting such data and obtaining consent.
	Registrars are not (or are incapable of) collecting consent in their ToS and/or Registration Agreement that satisfies the consent requirements of (some / most / all) data protection and privacy laws.”

· Assumes:  That (some / most /all) data protection and privacy laws have exclusions for information submitted under consent to publish in a public database such as WHOIS.

· Assumes:  That by collecting consent, Registrars remain compliant with all applicable provisions of the RAA (Sec. 3.3, 3.4, 3.5, 3.6. 3.7).

	Study Submission # 22: [submitted by Kathy Kleiman] Survey top 25-30 ccTLDs to determine the extent to which ccTLD WHOIS policies reflect national data protection laws and priorities.
	(a) ccTLDs contain WHOIS policies that are more restrictive than ICANN requirements for gTLDs.  

(b) National data protection laws within the ccTLD territory are driving the more restrictive WHOIS policy.

(c) Trending:  As a group, ccTLDs are moving towards more restrictive WHOIS policies that satisfy national data protection laws.

	Study Submission # 23: [submitted by Kathy Kleiman] Conduct a legal comparison of national data protection laws to determine legal requirements relevant to the protection of registrant information.
	ICANN WHOIS policies should reflect national data protection laws, [particularly in areas determined to have an impact on human rights issues.]

	Study Submission # 24: [submitted by Claudio DiGangi, INTA] Obtain a representative sample of registrars' terms and conditions to determine what percentage of sampled registrars is appropriately obtaining agreement to all of the terms required under Section 3.7.7 of the RAA.
	[Many] Registrars are not agreement to terms required under section 3.7.7 of the RAA.

(a) This absence of agreement hinders the validity of the registrar’s use of personal data

(b) This absence of agreement hinders the legitimate enforcement of the intellectual property rights of others.

	GAC recommendation #12: Since gTLD registries and registrars conduct business globally, which laws in which jurisdiction appropriately apply to their transactions and in particular to their WHOIS contractual obligations?
	· The WHOIS obligations of gTLD Registries and Registrars are governed by the laws of their local jurisdiction, or
· The WHOIS obligations of gTLD Registries and Registrars are governed by the laws of the jurisdictions of their Registrants, or

· The WHOIS obligations of gTLD Registries and Registrars are governed by the laws of ICANN (California, U.S.), or

· The WHOIS obligations of gTLD Registries and Registrars are governed by some other jurisdiction.



	GAC recommendation #13: What are the legal jurisdictional issues raised by gTLD registries and registrars that adhere to local law applicable to domain name registrations and WHOIS requirements, but may then be in contravention to other legal jurisdictions where they conduct business?
	A gTLD Registry or Registrar, by fulfilling their legal and contractual obligations as pertaining to domain registrations and WHOIS requirements, may be subject to conflicting laws in other jurisdictions in which they conduct business.

	GAC recommendation #14: May a gTLD domain name registrant who is a legal resident of one country apply for a domain name in another and claim to be under the legal jurisdiction of the latter and not the former?
	Jurisdiction [concerning data protection law] is established by the territory containing the gTLD registry and/or ICANN, and not by the residency / citizenship of the Registrant.

	GAC recommendation #15: How can conflicts of laws be resolved in a global domain name space?
	(a) Local data protection laws are in conflict with each other and ICANN policy.

(b) A process to resolve / reconcile conflicts of local data protection laws can and should be developed.
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