Initial BC Position Paper -  Response to the draft final report of the new gTLDs committee November 2006

The BC welcomes the report which captures the spirit and letter of the committee's discussions and outreach. The BC would like to make the following comments.

Accompanying Staff Memo

7.10.   The Committee has also requested that a draft base contract be provided as part of this document.  ICANN is currently undertaking an economic study requested by the Board to provide illumination in this area.  Any base contract content will also be informed by the final, approved policy recommendations the Committee decide upon. ICANN has never published a generic "form" for new TLD agreements, and such an undertaking would be a complex task without final policy recommendations and advice from the proposed economic studies. Whilst the draft Recommendations are clear about the desirability of a pre-published base contract other than certain “boilerplate” language, a meaningful agreement could not be proposed at this time. As stated above, all contracts are posted for comment, feedback and potential amendment before being submitted to the ICANN Board.

This is disappointing. The BC recommends that further clarification is required from contract-responsible staff about the problems envisaged as this is a fundamental element in a clear and certain process for new TLDs. Without it, the mistakes of the past will repeat. If it is just a timing issue , the committee needs to know the timetable. The start of the new process must then be conditional on that timing. 

7.12 The draft recommendation suggests creation of new tasks including the establishment of several expert or independent panels and bodies, and the engagement of experts. The combination of these highlights the complexity and potential cost of the draft recommendation versus the need for developing a predictable, objective, timely and efficient process. (Altogether 7 such groups are proposed). 

The BC agrees that some rationalisation is required to get an appropriate balance between independence, expertise and efficiency.
Draft report

Editorial comments

· Paragraph numbering needs to be more consistent for easier reference. Suggest continual numbering for the entire report. eg. 1 – 1000.

· Language of recommendations needs to be consistent: the words “will”, “must” and “should” are used and sometimes “may”. For most of these the BC suggests the word “will …”   This is a set of recommendations after all. This is especially true of the language under TOR 2 boxed recommendations.
Term of reference one 
9. The general principle underpinning the wide ranging discussions was that, whatever consensus policy was developed, it must be consistent with ICANN’s limited technical co-ordination mission and be in line with ICANN’s Mission and Core Values.

The paraphrase “ICANN’s limited technical co-ordination mission” gives a false impression of ICANN’s mission.  ICANN’s mission has three equal elements, the third of which reads:

“Coordinates policy development reasonably and appropriately related to these technical functions”. 

So it is true that the other two elements of the mission are “technical” but the overall mission is wider.  As we are involved on this third part, the phrase should be changed. A better description of ICANN can be found on the ICANN web site:

“As a private-public partnership, ICANN is dedicated to preserving the operational stability of the Internet; to promoting competition; to achieving broad representation of global Internet communities; and to developing policy appropriate to its mission through bottom-up, consensus-based processes”.

So, a more correct paraphrase would be “ICANN’s technical and policy-development mission.” If this is used some re-phrasing of the paragraph will be required.
Term of reference two
2.2 (part) In addition to considering grant options, other options for ICANN to address should be organizing periodic awareness and training workshops for interested stakeholders on new top-level domains; reducing avoidable indirect costs for the applicant (including shortening and improving the approval process with fixed timelines, standardized contracts and public pre-evaluation hearings).  
This does not capture with enough emphasis the committee’s view. The elements in this paragraph are clear recommendations not merely “for consideration”. Suggest this re-phrasing and shift to above the start of existing 2.2.

2.2 ICANN must reduce avoidable indirect costs for the applicant including:

· a standardized pro-forma contract (see TOR 4 for details)
· a pre-evaluation mechanism by staff to iron out obvious reasons for refusal

· fixed timelines advised in advance. 
Delete 2.5.1.1

2.5.1.1 is  repetitive of 2.5.1.3. 
Remove [ ] in 2.5.2.1

In 2.5.2.2 add text of the referenced clause 3.7.7.9  to the report.

2.5.3.2 Change “may” to “will”.
Term of reference three
No comment
Term of reference four

4..4 

DELETE.

There should be renewal expectancy.

ADD

There should be renewal expectancy for sponsored TLDs. For all other TLDs there should be renewal expectancy on behalf of the current Registry but at each renewal period there should be a mechanism for competitive bids for the same TLD.
4.6. A addition is needed to the list of relevant consensus policies: 
(6) Any other such policy developed under the ICANN by-laws and declared as a consensus policy by the GNSO and Board.

DELETE:

4.7 Any deviation from consensus policies should be explicitly stated in the agreement.

ADD:

4.7 Only in exceptional circumstances should there be any deviation from consensus policies. Any proposed deviation from consensus policies will be explicitly communicated by staff to the GNSO along with the reasoning for the deviation and will  be explicitly stated in the proposed agreement under a heading “Deviation from consensus policies”.
END 
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