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PUBLIC COMMENT MATERIALS
PDP Dec 05 -- Introduction of New Top Level Domains, Amsterdam Meeting 

This document sets out a collection of public comments received in response to the Public Comment Period on the Initial Report.

Public Comment Notice for Initial Report found at: http://icann.org/announcements/announcement1-28jul06.htm
Public Comment Archive found at: http://forum.icann.org/lists/newgtlds-comments/
It also includes commentary from the General Assembly list which has discussed a variety to topics relating to the introduction of new top level domains.
August 18 2006 – Ray Fassett

I am submitting the comments below in a personal capacity:

3. Taking into account the experiences from the 2000 and 2004 round of new top level domains, do you have further comments to make about streamlining the application process? 

I believe it is important for ICANN to streamline the TLD application process.  I feel the best opportunity for ICANN to accomplish this is by taking steps to ensure objective application criteria that will, in turn, produce an objective evaluation process.

A key distinction, and improvement, to the 2004 round was the addition of independent experts to perform the evaluation.  This step has afforded ICANN and the greater community the opportunity to hear feedback directly from independent experts with regards to the objectivity of the selection criteria.

The Sponsor & Other Issues independent team of experts provided the following valuable insight to the S & OI criteria:

1. The questions required, in some cases, subjective and futuristic judgments about how the applications may meet the criteria.

2. [Level of Support from the Community]…was a particularly subjective judgment. 

3. [Community Value]…required the ET…to make subjective and futuristic summations of the likely success of any of the successful TLD’s.

A close examination of the findings under the Community Value criteria sheds light as to where the independent experts needed to apply a subjective determination to perform their task.  The 5 sections of Community Value are provided below along with the number of applicants (out of 10) that were evaluated to meet the particular criteria:

	COMMUNITY VALUE CRITERIA

	Addition of New Value to the Internet Name Space
	 2

	Protecting the Rights of Others
	 7

	Assurance of Charter Compliant Registrations and Avoidance of Abusive Registration Practices
	 9

	Assurance of Adequate Dispute Resolution Mechanisms
	 9

	Provision of ICANN-Policy Compliant Whois Service
	10


Much of the “Community Value” criteria served the intended purpose of allowing the applicant a method to state its case for “differentiation”.  It seems clear to me from the chart above that it is the “Addition of New Value to the Internet Name Space” criterion that caused the independent experts to state its conclusion that it needed “to make subjective and futuristic summations”.  “New Value” criteria included vague concepts such as: “a broad and lasting field of human, institutional or social endeavor“, “enhanced diversity” and the “enrichment of broad global communities”.  Thus, while it is likely that the original intent of this criterion was to afford the applicant an ability to offer its case for “differentiation”, what we have learned is that criteria based upon vague concepts is very damaging to an independent team to perform an objective evaluation.   Towards the goal of streamlining the application process, selection criterion based upon very vague concepts is what has shown to require remedy, in my view.

In the GNSO Initial Report dated July 28th, Term of Reference 2 contains the following language:

Applicants must offer a clearly differentiated domain name space with respect to defining the purpose of the application.

At this stage, the concept of “differentiation” appears to be carrying forward into any new TLD application round.  I agree that it should but the question becomes how to strike the balance by way of criteria that enable independent experts to perform an objective evaluation
.

With objectivity in mind as this relates to “differentiation”, it does seem clear that the independent team was able to objectively evaluate criteria related to “Assurance of Charter Compliant Registrations”.  Nine of 10 applicants in 2004 were deemed to have met the Charter compliant criteria
.  

The 2004 RFP defined “Assurance of Charter Compliant Registrations” criteria as follows
:

· Discourage registration of domain names that infringe intellectual property rights;

· Ensure that only charter-compliant persons or entities are able to register domain names in the proposed new TLD;

· Reserve specific names to prevent inappropriate name registrations;

· Minimize abusive registrations;

· Comply with applicable trademark and anti-cybersquatting legislation; 

· Provide protections (other than exceptions that may be applicable during the start-up period) for famous name and trademark owners.

Regardless of whether an application received by ICANN is sponsored or unsponsored, it is the Charter where the applicant defines 1) TLD purpose and 2) TLD name eligibility.  This point is further illustrated by the fact that it is the applicant’s Charter that becomes incorporated directly into the TLD operator contract with ICANN
.   

For these reasons, I believe that it is the Charter compliance criteria that have shown to be the most objective approach for an independent team of experts to evaluate “differentiation” by an applicant.  From an ongoing operational view, I believe this is also consistent to the reason why the applicant’s Charter is incorporated directly into the TLD contract
.

7. Do you have any further views on the kinds of new TLDs that might be encouraged? Specifically, do members of the community expect the existing differentiation between sponsored, generic, chartered and open TLDs to remain?

If overriding goals of a new TLD application process are to include 1) objective evaluation criteria and 2) differentiation, then existing distinctions such as sponsored or unsponsored are not as relevant versus whether or not the applicant can 1) define the TLD purpose and 2) define the TLD name eligibility in line with its stated purpose.  Both of these concepts for differentiation are accomplished through the Charter document and the 2004 process has told us that a team of independent experts can objectively evaluate “Assurance of Charter Compliant Registrations” by an applicant.

August 18 2006 – Paul Tattersfield
1. After reading the Initial Report, are there any other selection criteria

which may be helpful for a new top level domain application round? 

New gTLDs ideally should be community driven and priority should be given

where there is demonstrable need. Without this community need little value

is likely to be added to the DNS .cat is a quiet success.

IDNs whilst more complicated to implement are much needed to keep the

unified root, and priority in the early rounds should be given to their

implementation.  

It may be worth considering dedicating the first future round solely to IDNs.

2. Thinking about the issue of application fees for any new top level domain

application, is there merit in graduated application fees to assist

applicants? 

No because the other costs of running a gTLD are likely to be much greater

and if the applicant is struggling with the ICANN fee then there may be some

question as to the viability of the proposed gTLD.

3. Taking into account the experiences from the 2000 and 2004 round of new

top level domains, do you have further comments to make about streamlining

the application process? 

The internet is becoming increasingly important in the everyday life of more

and more people. It is therefore important that the wishes of the world's

governments play an increasing role in the selection of new gTLDs. .xxx

demonstrated the problems that occur when too much weight is placed

technical and business considerations alone. The GAC needs to be much more

carefully consulted. 

4. Thinking about ICANN's responsibility to ensure competition in registry

services operation, do you have any additional comments about how to

encourage applications which would serve needs which are not met by the

existing top level domains? 

How much extra competition is provided at registry level if the new

applicants simply outsource back-end services to existing players? 

5. Looking closely at the technical selection criteria section of the

Report, are there any further comments which would assist with identifying

appropriate base line technical criteria for new applications? 

6. Do you have any further comment to make on the use of the first come

first served system for processing applications and then whether auctions or

lotteries are appropriate ways of resolving competition between

applications? 

The sunrise period needs to be carefully considered. The recent launch of

the non ICANN .eu tld demonstrated how speculators find enough value in

gaining a domain name from the sunrise period that they are prepared to

setup limited companies within the qualifying zone and acquire trademarks

from the least rigorous jurisdiction in order to meet the sunrise qualifying

criteria. 80% of the domains from the sunrise we checked in .eu were gained

using such trademarks (often in the format "trade&mark").

7. Do you have any further views on the kinds of new TLDs that might be

encouraged? Specifically, do members of the community expect the existing

differentiation between sponsored, generic, chartered and open TLDs to

remain? 

Community need rather than registry profit should be the overriding factor

for approval. 

August 18 2006 -  Chuck Warren, Overstock.com


Re: Addressing Reserved Names in PDP 05 and PDP 06:  Single Letter, Second

Level Domain names, e.g. o.com; etc. and place names. 
Summary:  Our comments are applicable to both PDP 05 and PDP 06.   We

believe that there are areas not being addressed by the Task Forces that

should be part of the TF's deliberations. This is the area of reserved name

treatment, and in some cases, methods of release and allocation. In

particular, we are interested in single letters at the second level. Some

work has already by done by staff and can be contributed to the TF as

background.

We ask that the topic of reserved name treatment be added into both TFs.

Background and Rationale:   Overstock.com <http://overstock.com/> has an

interest related to the present policy considerations of the gNSO TF 05 and

TF 06. These Task Forces are addressing policy for new gTLDs and for

existing gTLDS. As such, we note that neither Task Force has yet identified

how to address reserved names. It is our view that reserved names, which

includes the treatment of single letters at the second level, must be

examined in conjunction with the development of these two PDPs, or should

become a stand alone PDP with the clear understanding and commitment that

the outcome of the third PDP will affect existing contracts.  The issue of

reserved names must be addressed before further new gTLDs are introduced,

and must be clarified and addressed as part of the PDP 06, related to

existing registry agreements.

Overstock.com <http://overstock.com/> operates as "O" in its advertising; in

addition, Overstock.com <http://overstock.com/> operates Worldstock.

Worldstock is the part of Overstock that gives back to the developing world

through developing e-commerce distribution for artisan and craftsmen's

creations. In 2004 and 2005, Worldstock provided sales for artisans from over

30 developing economies, including the Navajo Nation, and

Afghanistanartisans, among others. The majority of the profits made

are returned to the artisans, allowing them to raise their families from subsistence into a more stable economic situation. In less than five years, itself has grown from a $300 million company to nearly a $1,000,000,000 company, thus becoming a major player in ecommerce, serving North America, but seeking in the future to serve the marketing needs of consumers in other parts of the world. The brand – o.com – is a key part of how Overstock.com

<http://overstock.com/>seeks to market itself globally, and that

includes support to marketing World stock.  Overstock.com <http://overstock.com/> approached ICANN approximately two

years ago and met with the present CEO/President and senior staff, to

present the request to use o.com. The meetings continued for several months.

Finally, we were informed through a variety of discussions, that it would

require gNSO policy to release and allocate the single letter, second letter

names.

We have investigated the technical issues and have sought expert advice to

ensure that there are not technical barriers to the use of such names at the

second level. There are none, and that has been supported by well known

technical experts. We are happy to provide further documentation to support

that during the policy development process.

Given the present policy development processes underway within the GNSO

Council's work via these two Task Forces, Overstock.com<http://overstock.com/>requests that the Council and the

TFs take up the issue of how to address reserved  names.

To summarize, the reserved names list that presently are followed by the

registries are a matter of practice based on RFC,  and recently, for three

registries, a matter of staff negotiations related to place and city names –

e.g. the use of city or country names at the second level.  Initially, it

was believed that there could be technical reasons to reserve the single

letters for later use, and it was recognized that there are technical issues

related to symbols and numbers. For symbols and numbers, some issues remain.

For single letters at the second level, there are no issues, other than the

methods of release and allocation. Use has been established through

practice, since some country codes allow the use of these names, and five

'names' have been 'accidentally' released by the registry [then NSI/now

called VeriSign].

Registries also have lengthy lists of other names that cannot be released,

such s eh ISO 3166 list, and additional lists that are individually

negotiated with the staff.

However, for second level letters, it is time for change. First, there are

companies and perhaps other entities that are using single letters in trade

today, and have a legitimate interest in using the domain name that matches

the operating name. Second, the release and allocation of these names to

entities with a willingness to participate in an auction in order to use

them could bring significant financial resources to support ICANN, relieving

financial stress, and providing a reserve fund. Given the interest of the

broader community in ICANN's stability, such a contribution to ICANN's

financial stability would be of benefit to the entire community.

Single letters are not the only names on reserve and we understand that

addressing reserved names for country names and place names is much more

complicated, as is the issue of using numbers and symbols.  Both these

issues also deserve attention from the policy development process. We

suggest that single letters be addressed by one sub group, while the issue

of place names, country names, and city names be taken up by a separate

group. In our research, we have learned that the technical and political

issues are different between the two categories of names. We understand that

for place names, there is high interest by governments. This is not the case

for single letters at the second level.

*Recommendation*:

There are two reasonable options:  the establishment of a joint set of

working groups between the two existing TFs to undertake this phase of the

work, or the creation of a new PDP and a new TF.  Resources of the

Councilors and the community are not really sufficient to create a new TF.

In addition, the expertise and knowledge base of dealing with the overall

issues of policy for new gTLDs and existing registry agreements is resident

with the existing TFs.

We understand that it is possible that the GNSO could decide that the

process of allocation for reserved names is not the purview of the GNSO and

should be undertaken by staff. However from discussions with ICANN senior

staff and others in the community, we understand as well that a decision has

to be made one way or the other so that ICANN can proceed.

We recommend that the TF PDP 05 and PDP 06 establish a joint working group

between the two TFs to address draft recommendations for addressing single

letter names and for addressing the treatment of place/city/country names.

The topics can be worked sequentially, with the least complex addressed

first.  This would allow the TFs to continue to advance their work and then

to receive a contribution from the working sub group for full consideration

by the entire TF.

As Overstock.com <http://overstock.com/> has stated publicly before, we

support the concept of creating value to the fuller community through the

allocation method of the second letters. While we have some ideas on how

that might happen, we would expect to post those into the PDP process, as

well as discuss other ideas and contributions made via the public policy

development process. However, we ask to have that opportunity. These issues

need to be added into the PDP processes underway as PDP 05 and PDP 06.

August 18 2006 – Wendy Seltzer & John Levine
Forced "differentiation" is anti-competitive
These comments are submitted by Wendy Seltzer and John Levine in our individual capacities:

We object to the Initial Report TOR 2.15 recommendation: "Applicants must offer a clearly differentiated domain name space with respect to defining the purpose of the application. " We believe this requirement conflicts with several of ICANN's core values, most particularly those of reliance on the market (5), competition (6), and minimization of interference (2).

"Differentiation" is a barrier to competition in the domain name market, as the essence of differentiation is to make TLDs less substitutable. Forcing new registry applicants to differentiate their offerings from those of existing registries expands the monopolies of existing registries (which start with a monopoly over the particular strings they run). ICANN's function is not the apportionment of monopoly rents to a few favored database-maintainers.

ICANN cannot simultaneously reject new applications that could substitute for existing TLD strings and claim to rely on competition to regulate the behavior of gTLD registries. Since ICANN is ill-suited to regulate registries (as a matter of structure, antitrust law, and history, as demonstrated with the .com reissue and "new registry services"), it should enable a robust market to "regulate" them by means of real, direct competition. If a potential entrant believes it can offer a similar (undifferentiated or generic) service more attractively than an existing registry, it should be permitted to do so. Those offering similar strings will be able to compete on other characteristics (price, service, ancillary offerings) that give the consuming public real options, so that the public can choose those that deliver the best value.

While it might be argued that differentiated TLDs offer competition for the market, rather than in it, it is not ICANN's role to choose among flavors of competition. That choice should be left to the market actors and their experimentation. Some experiments may fail, while other may succeed at serving popular demand beyond the imaginings of any central planner. ICANN simply cannot anticipate all the uses the public may make of domain names as the Internet and its uses change. It should therefore use the market to gather information: the willingness of an applicant to try a gTLD string is a signal of that string's potential value. (Applicants might be vetted for minimal technical qualification, or might be able to use a previously qualified Registry Services Provider, as suggested by Ross Rader and Eliot Noss <http://dnspolicy.org:4080/index.php?n=MakingChoices.WhatIsARegistryOperator?>, but not for the beauty or differentiation of their chosen string.)

Of course ICANN should be looking out for interests the market may fail to address, but those failures are likely to be fewer than the failures of over-regulation that are evident in the plodding pace of new gTLD introduction in ICANN's eight years. Rather than applying a vague "differentiation" criterion, I suggest that ICANN should accept all TLD strings except those specifically likely to cause typo-confusion based on single-letter variance from or visual equivalence (in standard script) to an existing gTLD. Thus .con and .c0m might be rejected, but .market and .shop approved. If "differentiation" is defined narrowly to mean only this typo and visual distinction, rather than semantic distinction, it would be compatible with a competitive market.

We remain convinced that ICANN's rule for new gTLD applications should be a "default accept." Criteria that go beyond investigation of specific harm from a new TLD string put ICANN into a regulatory role to which it is unsuited.

August 17 2006 – Michael Heltzer, Secretary, Intellectual Property Constituency

Comments on New gTLDS
  1.  After reading the Initial Report, are there any other selection criteria

  which may be helpful for a new top level domain application round?

The IPC is generally satisfied with the selection criteria listed in the

initial report, especially the requirement that applicants (1) comply with

ICANN consensus policies, (2) offer a clearly differentiated domain name space

with mechanisms in place to ensure compliance with the purpose of a chartered

or sponsored TLD and to address domain name registration violations, and (3)

show that they have the financial and operational resources to execute their

plans.  As we noted previously, market differentiation will create a taxonomic

or directory-style domain name structure, ensuring that certainty and

confidence are part of the user experience and that registrants will find a

unique name space where they want to be and in which they can easily be

located.   While the IPC believes the list of selection criteria is complete,

it urges ICANN to ensure that its review of applications continues to be

vigorous such that applicants are held to a high standard of establishing that

they meet the selection criteria.

  2.  Thinking about the issue of application fees for any new top level domain

  application, is there merit in graduated application fees to assist

  applicants?

The IPC does not object per se to the use of a graduated fee structure; but is

skeptical that the positive effect of a reduced application fee (i.e., more

competition among applicants) will outweigh the negative impact of an

underfunded applicant?s inability to meet the selection criteria set forth

above.  As a result, we strongly recommend that any graduated fee structure be

viable and significant enough to ensure compliance with the selection criteria

set forth above, as well as eliminate bad-faith actors who might seek to pay a

minimal entry fee and then conduct unscrupulous activities (e.g.,

cybersquatting, which would be aided through a registry?s access to the root).

  3.  Taking into account the experiences from the 2000 and 2004 round of new

  top level domains, do you have further comments to make about streamlining

  the application process?

The IPC is open to considering the streamlining of the application process, but

will withhold final comment until presented with a specific proposal.  We urge

caution, however, in presenting any proposal that would eliminate those aspects

of the gTLD application process that provide for the security and stability of

the DNS.  Included in this concept are not only technical matters, but those

aspects of the Internet DNS and registry operation that are designed to

safeguard users and the general public, including, for example, the examination

of proposals to protect intellectual property.

  4.  Thinking about ICANN's responsibility to ensure competition in registry

  services operation, do you have any additional comments about how to

  encourage applications which would serve needs which are not met by the

  existing top level domains?

The IPC does not believe that ICANN needs to encourage applications that would serve needs not met by the existing top level domains.  Instead, we believe that the market-driven approach we suggest in response to Question 1, along with the popularity of the Internet, has and will continue to motivate

applicants to approach ICANN.  Without such marketplace support, the motivation for registering any such new TLD will be primarily for defensive purposes (as has largely been the case with .info and .biz), which provides no value to consumers and which unnecessarily drains ICANN’s already limited resources.

  5.  Looking closely at the technical selection criteria section of the

  Report, are there any further comments which would assist with identifying

  appropriate base line technical criteria for new applications?

The IPC has no additional comments in response to this question.

  6.  Do you have any further comment to make on the use of the first come

  first served system for processing applications and then whether auctions or

  lotteries are appropriate ways of resolving competition between applications?

As stated in our January response, ?Based on experience with the ?land rush?

effect in domain name registration, it is apparent that first-come first-served

simply does not work when many valid applications are received at the same

time.?  Instead, we endorse the use of comparative evaluation methods to

allocate new gTLDs.

We strongly advise against the use of auctions or lotteries to resolve

competition between applicants. As we explained previously, ?The selection of a

new gTLD is an important decision with far-reaching consequences.  Swiftness in

the process is not a particularly critical criterion for success.  ICANN should

not leave the allocation process to chance.?  We refer the GNSO to our comments made earlier on the problems associated with auctions and lotteries:

? How to control for dominance?  If slots are auctioned among bidders who met

the selection process, the playing field would be tilted toward the

best-financed prospective registries and would disadvantage prospective

registries that met the financial selection criteria but did not have the

deepest pockets.

? How to control for bias?  Similarly, if the gTLDs were proposed by the first

potential registry and then bid on by others, the latter bidders would be

handicapped regarding preparedness and their ability to calculate an

appropriate bid ? in essence, they would be betting against the ?house.? 

? Does the auction process add value?  An auction model has no inherent ability

to add value, and leaves ICANN open to criticisms regarding profiteering.

? Could an auction become a lottery?   Auctions have the potential, depending

on how they are structured and what is auctioned, to become lotteries, and

lotteries are highly regulated - if not entirely prohibited - in many

countries.

? Would ?market hype? distort the market?  If prospective bidders grossly

overbid due to hype, this could undermine the winners? finances, create

unrealistic expectations regarding return on investment, and ultimately hamper

the ability to operate and succeed with the new gTLD.

  7.  Do you have any further views on the kinds of new TLDs that might be

  encouraged? Specifically, do members of the community expect the existing

  differentiation between sponsored, generic, chartered and open TLDs to

  remain?

As previously noted, the IPC encourages new TLDs that are focused on

communities that can be defined in absolute terms, and specifically tailored to

a discrete and identifiable group of Internet users.  These types of TLDs have

traditionally been referred to as ?sponsored.?  Whatever they are called, their

rules and regulations, particularly for eligibility, must be clearly defined

and strictly enforced.  In addition, ICANN must regularly monitor and evaluate

the enforcement activities of the registries to ensure that the sponsored TLD does not de facto become an otherwise ?open? TLD.
· August 16 2006 – Danny Younger 
In commenting on the Names Policy Development Process

in 2002, ICANN's Evolution and Reform Committee stated:  "Thus, what too often emerges is either nothing or a lowest common denominator consensus (in

the form of very general principles), rather than useful and productive advice for the Board."  Four years later, this observation still remains valid. 

The current output of the GNSO, as reflected in the GNSO Initial Report Introduction of New Generic Top-Level Domains, offers nothing of value and serves only to testify to the continued uselessness and dysfunctionality of the GNSO.

As a participant in this process that organized a month-long bottom-up discussion of the issues on the General Assembly discussion list, I will state that I

remain disgusted by the absolute disregard for community input exhibited by many of the narrow self-serving stakeholder communities that populate the

GNSO.  Comments tendered to the Committee of the Whole by informed contributing participants within the ICANN community were never considered, evaluated or commented upon ? they were totally ignored by constituency representatives that couldn't be bothered to read the material.

Commenting on a related set of submissions one constituency representative has confirmed:  "None of the 11 independent papers submitted to the GNSO received any sort of actual consideration by this working group, other than the polite presentations made in D.C.  Being inconsistent with the advocacy of the constituency group representatives, there was no forum where these papers could be vigorously advocated."  

The GNSO's policy development process is an abomination.  Earlier, the ERC wrote:  "Those policy-development bodies should be charged with undertaking an appropriate process of collecting community input, evaluating that input and developing recommendations that are either consistent with that

input or clearly explain any inconsistencies."  There has been no evaluation of community input; there has been no discussion; there has been no analysis; there has been nothing but token adherence to form (the receipt of public comments).

The thoughtful and well-articulated public comments of Werner Staub have not been taken into consideration

[http://forum.icann.org/lists/new-gtlds-pdp-comments/msg00030.html];

neither have any of the issues raised by Thomas Lowenhaupt been considered

[http://forum.icann.org/lists/new-gtlds-pdp-comments/msg00036.html],

nor have any of the over 500 comments (including those of Vint Cerf) submitted in the General Assembly process been evaluated and discussed

[http://forum.icann.org/lists/new-gtlds-pdp-comments/msg00018.html].

Instead of deliberation, we have been treated to nothing more than half-baked uninformed pontification on the part of committee members.  We have no

empirical evidence to suggest that any constituency members evaluated the scholarly research on auctions provided to the task force, or any indications that

such members were competent to address this allocation issue (and yet recommendations on this topic have emerged).  Instead of informed commentary, the task force has received regurgitated constituency position

papers that didn't even address the task force terms of reference (compliments of the ISPs), and statements from other constituencies bereft of any indication

that a broad constituency membership ever participated in their formulation.

A review of the publicly archived constituency discussion lists reveals that discussion on this PDP was for the most part non-existent (at the most no

more than two or three brief comments in any constituency on the topics at hand over a period of nine full months), and when ICANN Staff put out their

Call for Information from Constituencies asking for very specific input on technical criteria

[http://gnso.icann.org/issues/new-gtlds/tech-criteria-15mar06.htm] there were, of course, absolutely no comments publicly tendered by any constituency.

On the basis of contributions thus far, this Task Force (and doubtless the GNSO itself in view of this performance) should immediately be disbanded; the ICANN-funded GNSO junket to Amsterdam should similarly be cancelled as it would be a complete waste of human and monetary resources to pursue this patently fraudulent initiative ? whatever lowest-common-denominator uninformed and public-comment-disregarding consensus that emerges will be of no value? lest we forget, it?s ICANN Staff (via negotiated contract language) that actually formulates ICANN policy, not the clueless floundering and unrepresentative GNSO.
August 11 2006 – Danny Younger
Anti-trust concerns
I appreciate the fact that the GNSO is willing to call upon expert organizations to offer advice on policy considerations.  In view of the comment "Committee

members supported maintaining the use of ICANN accredited registrars to register domain names", I would ask the GNSO to request expert advice from the

U.S. Department of Justice regarding anti-trust violations.

A proposal to restrain trade only to ICANN-accredited entities may indeed violate U.S. law.  Formal advice at this point may stave off future difficulties.
August 10 2006 – Dirk Kirschenowski, dot Berlin
Comments on GNSO Initial Report & Questions 

Part 1: General comments to the Initial Report  
The Initial Report collects nearly all important topics for the next RFP. We agree with most of the points raised and summarized in the report. General comments we have are: 

a) The current new TLD PDP should leave the door open to incorporate the outcome of the IDN process. But the new TLD PDP should not be delayed by an IDN process which will for various, also technical, reasons, foreseeable not be finished before the new TLD PDP. 

b) Regarding Terms of Reference 2, paragraph 11, we’d like to remind that there are already name spaces which are either close to each other based on a string or on the TLD purpose:

- .co (ccTLD Columbia), cm (ccTLD Cameroon) / .com 

- .ne (ccTLD Niger) / .net 

- .bi (ccTLD Belize) / .biz 

- .in (ccTLD India) / info 

- .com (commercial) / .biz (commercial) 

c) We agree with the proposal made in Terms of Reference 3, paragraph 2 and 3: A continual round of assessments and implementations of TLDs after an initial batch. 

d) We think that there should probably be no new categories of TLDs. However, it is probably necessary to differentiate the evaluation criteria with respect to specific properties a proposed TLD may have.

e) We refer to the comments we made in our papers published on January 31th and April 30th, 2006. 

Part 2: General comments to additional questions in connection with the Initial Report 
1. After reading the Initial Report, are there any other selection criteria which may be helpful for a new top level domain application round? 

Strings that are widely known to designate a sizeable community should not be assigned as TLDs to an unrelated party.   This is particularly important for geographically, ethnically and culturally significant names (they might 

be called “Geo names” for short).   These strings include abbreviations for cultural and linguistic communities mentioned in the available ISO lists, full names and common abbreviations of cities and regions, as well as designating strings for  other communities. They may be full names, common abbreviations or other significations.  Geo names are bound to play an important role among future TLD applications. It is therefore  reasonable to address their specificities in the Policy Development Process (PDP) for new TLDs. In particular, the PDP should establish guidelines for their allocation to the respective community. 

2. Thinking about the issue of application fees for any new top level domain application, is there merit in graduated application fees to assist applicants?  

ICANN rightly asks applicants to fulfil certain criteria, which are realistic business, financial, technical,  and operational plans and a sound analysis of market needs. Therefore the all over expenses involved with a TLD application, from the founding of the applicant’s organisation to final approval and launch of  the TLD are more or less than $2 million today. These costs include set-up of the organisation, staff  salaries, back-end registry, lawyers and consultants, reserve assets, and also pre-marketing expenses  to become visible in the market.  An application fee of $50.000 certainly constitutes a hurdle, but if the applicant cannot raise funds for  all other expenses which are necessary to fulfil the criteria to operate a TLD, the future of this TLD is very doubtful. Running a TLD is a serious business and is something that will not become commodity  in the short- to mid-term.   ICANN should not lower the application fees but ICANN should try to reduce avoidable indirect costs incurred by the applicant. In particular, the whole approval process should be shorter and more predictable. These mechanisms could include: 

- Fixed and reliable timelines 

- Standardised contracts 

- Public pre-evaluation hearings of applications 

At the end of the day these things will allow also applicants with a smaller wallet to get a TLD  approved. 

3. Taking into account the experiences from the 2000 and 2004 round of new top level domains, do you have further comments to make about streamlining the application process? 

Public Pre-Evaluation Hearings to make the application process more efficient. 

As mentioned at the ICANN meeting in Marrakech a pre-evaluation of applications could be a measure to make the application process easier and more effective or all parties.  The pre-evaluation hearings can be conducted by a standing pre-evaluation committee, for instance by designated ICANN staff or/and a GNSO sub-group.   The pre-evaluation hearing takes place before the application is filed. The applicant is of course expected to have a complete, or almost complete, preliminary application ready. In the pre-evaluation  hearing, the applicant presents the content of the preliminary application. Interested parties, ICANN staff, representatives of the GNSO constituencies and the GAC can provide feedback on the content.  

The concept of pre-evaluation is used in many regulated industries. For instance, in the pharmaceutical industry, where pre-evaluation hearings take place before the filing of the application for a new pharmaceutical drug. In the case of pharmaceutical approvals, the hearings are often confidential because the approval does not confer any exclusivity. In the case of new TLDs, the 

hearings would have to be public and compulsory so as to ensure that all interested parties have the  opportunity to voice their concerns, or give constructive feedback, before the application is filed.   Main purposes of the pre-evaluation are: 

- to increase the quality of the final application 

- to give TLD applicants consulting for the application 

- to help avoid the filing of immature or faulty applications 

- to prevent misuse and speculative TLD applications  

- to bring applicants for the same TLD string or TLD purpose together 

- to give ICANN more certainty in planning resources for the next TLD evaluation round   

The pre-evaluation should be scheduled 90 days before the application deadline at each ICANN meeting ends.  The pre-evaluation is not a pre-approval. It is good to have a pre-evaluation report, authored by an appointed rapporteur of the pre-evaluation hearing. This report is valuable for the TLD applicant and 

other parties, including those who have not participated in the hearing.  

The pre-evaluation hearing also has significant organizational advantages, especially if it is  compulsory. It provides planning reliability: thanks to the hearings, ICANN can commit adequate staff  and expert resources to evaluate applications once they are filed. For the TLD applicants, it helps optimize the timing of invested resources. 

Modus and timeline for the pre-evaluation 

Depending on the number of requests, ICANN can organise pre-evaluation hearings at the ICANN meetings or at special meetings in-between ICANN meetings (provided a several pre-evaluations are conducted at the such an event). 

We think that the new TLD applications themselves should be accepted only at a set number of days before one of the three annual ICANN meetings. At this point, applicants should be able to make presentations. 

4. Thinking about ICANN's responsibility to ensure competition in registry services operation, do you have any additional comments about how to encourage applications which would serve needs which are not met by the existing top level domains?  

Especially establishing technical standards for back-end registry services would help the market by economy of scale in costs and thereby also applicants. However, these technical standards must be carefully designed to avoid stifling of innovation. 

5. Looking closely at the technical selection criteria section of the Report, are there any further comments which would assist with identifying appropriate base line technical criteria for new applications?  

These criteria are realistic business, financial, technical, and operational plans and a sound analysis of market needs.  
6. Do you have any further comment to make on the use of the first come first served system for processing applications and then whether auctions or lotteries are appropriate ways of resolving competition between applications?  

Some thoughts about a qualified “first come, first served” have been made in question 3.  If two or more applicants for the same string or purpose have completed a pre-evaluation hearing, all of them should be given the equal possibility to file their application. A comparative evaluation of the 

applications will then find out which application meets the criteria best. 

If there is only one applicant for a certain TLD string the TLD string is blocked until ICANN has made a decision to approve or not to approve the application. If ICANN denies the application new applicants might try to apply for the same TLD string at the next following ICANN meeting or go through the next following pre-evaluation process.   Auctions may only make sense for strings devoid of meaning, such as 1-letter TLDs like .a. 

Lotteries are probably the best way to proliferate questionable TLDs. They may give applicants with low financial resources a chance but also increase risk of TLD registry failure or questionable uses of TLDs. Only if the applicant has shown upfront to his application in the lottery that he meets the ICANN 

criteria to run a TLD he should be allowed to participate in the lottery. These criteria are realistic business, financial, technical, and operational plans and a sound analysis of market needs. We also refer to question 2. 

7. Do you have any further views on the kinds of new TLDs that might be encouraged? Specifically, do members of the community expect the existing differentiation between sponsored, generic, chartered 

and open TLDs to remain? 

The formation of TLDs for communities based on human similarities, whether the communities are ethnic, cultural, linguistic or of other heritage or communities based on geopolitical entities should be encouraged. These TLDs are a logical choice since they give communities a voice and virtual namespace. 

August 9 2006 – Bhavin Turakhia
Issue with Initial Report on new gTLDs
Hi all,

I just went through the "Initial Report on new gTLDs" at -

http://gnso.icann.org/drafts/newgtlds-issues-report-01-28jul06.htm
<BLOCKED::http://gnso.icann.org/drafts/newgtlds-issues-report-01-28jul06.htm
There is a single glaring issue in the "Term of Reference 2. Selection

Criteria for New Top Level Domains" as it is currently stated. One of the

recommendations within this terms of references states -

"Applicants (for new gTLDs) must offer a clearly differentiated domain name

space with respect to defining the purpose of the application"

Please find implications of the above statement as below -

*       One of ICANNs mandate is to foster and create competition in such a

manner so as to benefit consumers

*       Competition, along with "stability" and "security" has been of of

the founding principles of ICANN. This has been mentioned repeatedly in the

Green paper, White paper, ICANN MoU and the ICANN by-laws. Few excerpts of

the same have been attached below for reference

*       A portion of this mandate has been achieved by creating Domain

Registrars who compete amongst themselves globally and offer Domain

Registration services to a worldwide audience. This accreditation process of

Registrars has resulted in the price of a domain name reducing from $35 to

$7

*       This has resulted in significant benefit to consumers in terms of

price and availability. Various different business models have emerged due

to this competition which have increased domain name proliferation,

availability and service levels

*       However, this aspect has only created a choice from a distribution

perspective for customers ie Customers have the choice to now buy the SAME

Domain Name from multiple different Registrars

*       This however has not given the Customer a choice of the TLD string

itself

*       The white paper states "The U.S. Government is of the view, however,

that competitive systems generally result in greater innovation, consumer

choice, and satisfaction in the long run. Moreover, the pressure of

competition is likely to be the most effective means of discouraging

registries from acting monopolistically." and "The Internet succeeds in

great measure because it is a decentralized system that encourages

innovation and maximizes individual freedom. Where possible, market

mechanisms that support competition and consumer choice should drive the

management of the Internet because they will lower costs, promote

innovation, encourage diversity, and enhance user choice and satisfaction."

*       It is true that competition has resulted in choice for consumers and

lowered costs for consumers. For instance, as an example since the last 2

years .INFO Domain names have been sold at very low prices since the

Registry is offering them at $0.49 to $0.99. This has resulted in a LARGE

number of potential customers worldwide opting for .INFO domain names

instead of .com domain names. We are a large ICANN Accredited Domain

Registrar, and we have seen .INFO domain names registered by our Customers

in the last few months is equal to the number of .COM domain names

registered by our Customers.

*       The fact that .INFO offers a similar proposition to some consumers

has also resulted in the .INFO space growing rapidly to 3 million domain

names, and the .BIZ space growing to 1.5 million.

*       .INFO and .BIZ are gTLDs which DO NOT offer a "clearly

differentiated domain space" as compared to existing incumbents. Infact most

Registrars market them as a TLD equivalent of .com, .net, .org etc. This

blur allows a Customer the ability to register domain names at a cheaper

cost, or register a particular string that is not available in the .COM

space

*       This also results in competition for the Registry operator of .COM.

While we are still aware that nothing can truly compete with .COM, atleast

the existence of other overlapping gTLD options such as ,BIZ, .INFO etc

provide some basic level of choice to a Customer and thus create a certain

level of competition for incumbent Registries

*       Other TLDs such as .travel, .aero, .jobs do not directly compete

with .com and hence cannot bring in competition amongst registries.

*       The only way to allow competition in the gTLD space is to allow

other gTLDs which do not have a restrictive or differentiated space

*       This is even more imperative now than before. Earlier gTLD contracts

did not stipulate "almost-perpetual" renewal and did not create

circumstances which allowed a Registry operator to arbitrarily modify

prices. The recent trend has however demonstrated that gTLD Registry

contracts may have more latitude in creating a monopolistic position. It

seems like gTLD contracts may not be rebid and may have the discretionary

ability to change prices. This position allows Registries to increase prices

without cost justifications and will have a detrimental effect on consumers

and registrants and Registrars

*       The past history demonstrates that competition within gTLD

Registries can only be created in two ways -

1.      By rebid of a Registry (and hence not have a perpetual contract).

This was clearly observed in case of .NET where the open bid reduced the

pricing for Domain Registrations in the TLD thus benefiting consumers. It is

another matter that due to skillful negotiations this benefit turned out to

be short lived

2.      In the absence of open bidding for Registries the only other way to

create a basic level of competition is to allow other TLD string options and

choices to consumers. This cannot be achieved if each TLD space created is

non-overlapping and clearly demarcated separately. In that case each TLD

will become a monopoly and there will be no competition amongst TLD

Registries

*       The recommendations by the GNSO already cover technical competence

as a criterion for selecting a new TLD Registry. Therefore any Registry

applicant must pass certain technical criteria to ensure that they would not

pose a threat to the stability and security

*       However other than that there should be no reason to discourage

someone from applying a generic string which may overlap with existing TLD

Registries such as com/net/org/biz/info

*       Such a stipulation would be similar to a stipulation that may say

that a Registrar can ONLY sell domain names within a specific Country.

Imagine if that stipulation were to be created when the Registrar

accreditation process was opened up. That would not create competition and

benefit the customers

*       Similarly restricting the reach and audience of a TLD Registry will

not create competition amongst TLD Registries

*       I think that the notion of strong support for this criteria may be a

misnomer inasmuch as for someone like me, this criteria in the GNSO terms of

reference has slipped by unnoticed amongst the bigger things. I may be

incorrect, but I would like to take this opportunity to ensure that the

above implications and ramifications of this particular term of reference

are considered by the GNSO before any final reccommendations are made in

this regards.

--------------------------------------------------------------

SOME Excerpts from the White paper, MOU and by-laws of ICANN

 From the ICANN White Paper

"Principles for a New System. The Green Paper set out four principles to

guide the evolution of the domain name system: stability, competition,

private bottom-up coordination, and representation."

"Further, in response to the comments received, the U.S. government believes

that new corporation should establish and implement appropriate criteria for

gTLD registries."

ICANN MOU

"On July 1, 1997, as part of the Administration's Framework for Global

Electronic Commerce, the President directed the Secretary of Commerce to

privatize the management of the domain name system (DNS) in a manner that

increases competition and facilitates international participation in its

management."

"This Agreement promotes the management of the DNS in a manner that will

permit market mechanisms to support competition and consumer choice in the

technical management of the DNS. This competition will lower costs, promote

innovation, and enhance user choice and satisfaction."

"Collaborate on the design, development and testing of a plan for creating a

process that will consider the possible expansion of the number of gTLDs.

The designed process should consider and take into account the following:

a. The potential impact of new gTLDs on the Internet root server system and

Internet stability.

b. The creation and implementation of minimum criteria for new and existing

gTLD registries.

c. Potential consumer benefits/costs associated with establishing a

competitive environment for gTLD registries"

ICANN By-laws

"Introducing and promoting competition in the registration of domain nameswhere practicable and beneficial in the public interest."

August 7, 2006 -- Chris McElroy, kidsearch

Comments on New gTLDS
  1.  After reading the Initial Report, are there any other selection criteria

  which may be helpful for a new top level domain application round?

That ICANN focuses on commercial viability would be nice. Creating dot aero and dot museum would not be examples of commercially viable gtlds. 

We really need stlds instead. Trademark issues happen as a result of gtlds.  dot biz and dot info were okay but still not as commercially viable as dot com.

And will you please finally address the need for a legitimate nonprofit tld? For orgs that can prove they are a nonprofit rather than a tld like dot org that also allows porn websites and scammers to use it?

  2.  Thinking about the issue of application fees for any new top level domain

  application, is there merit in graduated application fees to assist

  applicants?

Enormous application fees mean you are excluding small business owners from the process. ICANN's history of not approving an application and then holding back from refunding application fees means that no small business can apply because they cannot afford to have that much money tied up for years.

  3.  Taking into account the experiences from the 2000 and 2004 round of new

  top level domains, do you have further comments to make about streamlining

  the application process?

Yes. An applicants business plan is none of ICANN's business. If I apply for a

business license in any state or city in the US, they do not require me to submit my business plan.

I do not believe it is ICANN's job, nor its area of expertise to approve or

disapprove of anyone's business plan. For example; If I wanted to register and

operate a tld where I gave the domain names away for free as an added value for other services purchased from my company, I should be allowed to do so as long as I am "technically" capable of operating a TLD.

Taking out the need to review the business plan streamlines the process and it

eliminates liability for ICANN. If you take it upon yourself to approve an

operator's business plan and they fail, then ICANN can be an "also named" in

any class action lawsuit by holders of the domain names under that TLD.

  4.  Thinking about ICANN's responsibility to ensure competition in registry

  services operation, do you have any additional comments about how to

  encourage applications which would serve needs which are not met by the

  existing top level domains?

ICANN's board and staff has continually rejected the idea anymore tlds are

needed and that there is any demand for them. I believe this is incorrect.

Right now to get any dot com domain, or even dot net or dot org domain, you

have to settle for longer and longer domain names. To say that

greatusedcars.com can compete on an even playing field with cars.com is

ludicrous.

More tlds means more opportunity for registrants to have short, memorable

domain names. This means a level playing field for small business owners and

individuals.

We need to be thinking about the future, not just the now. IPV6 was never

thought to be necessary in the beginning, but ICANN is now addressing that

issue because of the growth of the Internet.

Why wait until there is a problem to try and address it. Create a lot more tlds

in the next round so future users will have a chance to get a viable domain

name for their online business.

  5.  Looking closely at the technical selection criteria section of the

  Report, are there any further comments which would assist with identifying

  appropriate base line technical criteria for new applications?

The technical criteria is fine. Its all of the other considerations that ICANN

needs to get away from, such as policy determinations and business plan

reviews.

  6.  Do you have any further comment to make on the use of the first come

  first served system for processing applications and then whether auctions or

  lotteries are appropriate ways of resolving competition between applications?

Get rid of the sunrise period on all new tlds. Many say creating new tlds means

that companies have to keep registering their names in every tld. Nothing could

be further from the truth.

More than one company holds trademarks that are exactly alike and/or similar to

other trademarks. By having a sunrise period you allow a few companies to

hinder others by registering their name in every new tld that comes out.

What if I register a trademark on Ford Guitars because my name is Ford and I

make guitars. Is it right that you have created a sunrise period so that ford

is taken in every tld in the system? 

Yes I could register fordguitars.whatever instead. But by that token, if

ford.whatever was taken, then ford motor comapny could go get

fordcars.whatever, so with no sunrise period, first-come, first-serve works

just fine.

  7.  Do you have any further views on the kinds of new TLDs that might be

  encouraged? Specifically, do members of the community expect the existing

  differentiation between sponsored, generic, chartered and open TLDs to

  remain?

Yes, create sTLDs that match the classes you are able to register trademarks

in. Then if ford had ford.cars and someone else had ford.guitars both

trademarks would have ample tradmark protection.

gTLDs should not be the equivalent of trademarks. Show me a trademark for

someone's company name that is registered in the com trademark class. There is

no such class, the company doesn't manufacture coms, and has no right to

trademark protection there as a result. The only reason it has had protection

in the past is due to ICANN not providing any alternatives that match the

classes that trademarks use.

There would not need to be a UDRP at all if sTLDs were created in this manner.

It would be a clear violation of ford's TM if someone registered ford.cars.
August 6 2006 – Elizabeth Victor

· Comments on New gTLDS

…[removed questions which were not answered]

I would like to propose a gTLD of .mom. This would be for information sites and services for moms in general. Please let me know if this is possible and what would it entail for me to sponsor a .mom TLD. Thanks, ev [posting cut off]
The General Assembly list has had detailed postings on a wide variety of subjects relating to the Terms of Reference. The full list is found at :  http://gnso.icann.org/mailing-lists/archives/ga/.

Discussion thread relating to competition is found at: http://gnso.icann.org/mailing-lists/archives/ga/msg04382.html
Discussion thread relating to registry pricing found at:

http://gnso.icann.org/mailing-lists/archives/ga/thrd73.html
Discussion thread relating to application fees is found at:

http://gnso.icann.org/mailing-lists/archives/ga/msg04369.html
Discussion thread relating to IDN issues is found at:

http://gnso.icann.org/mailing-lists/archives/ga/msg04158.html 
� See � HYPERLINK "http://www.icann.org/tlds/stld-apps-19mar04/PostAppD.pdf" ��http://www.icann.org/tlds/stld-apps-19mar04/PostAppD.pdf�  Page 75


� See � HYPERLINK "http://www.icann.org/tlds/stld-apps-19mar04/PostAppD.pdf" ��http://www.icann.org/tlds/stld-apps-19mar04/PostAppD.pdf�  Page 77


� See � HYPERLINK "http://www.icann.org/tlds/stld-apps-19mar04/PostAppD.pdf" ��http://www.icann.org/tlds/stld-apps-19mar04/PostAppD.pdf�  Page 77


� I think it is fairly clear that attempts to define differentiation with criteria such as “Addition of New Value to the Internet Name Space”, “Enhanced Diversity”, “Appropriateness of the Sponsoring Organization”, “Level of Support from the Community” and “an understanding of how common needs and interests of the applicant group could be differentiated from the global Internet community”, will result in a compromise to an objective evaluation process.  At best, this type of criteria has shown to swing far more towards a comparative style evaluation – shown to require subjective and futuristic judgments by independent evaluators - that inherently means movement away from an evaluation process that can be seen as objective.


� For 7 of these 9 applicants, it can only be concluded that the independent team felt they were not able to perform an evaluation absent of “subjective and futuristic judgment” to the other S & OI criteria.   


� See � HYPERLINK "http://www.icann.org/tlds/stld-apps-19mar04/PostAppD.pdf" ��http://www.icann.org/tlds/stld-apps-19mar04/PostAppD.pdf� Page 79


� As an example, see � HYPERLINK "http://www.icann.org/tlds/agreements/jobs/appendix-S-05may05.htm#Part1" ��http://www.icann.org/tlds/agreements/jobs/appendix-S-05may05.htm#Part1�


� Basically, the differentiated terms for the existence of the TLD as proposed by the applicant are achieved in the operator contract via inclusion of a Charter.
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