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eBay Inc. (eBay) appreciates this opportunity to comment on the “applicant’s guidebook” for the process for recognition of new generic Top Level Domains (new gTLDs). 

About eBay

eBay is the world’s largest online trading community and owns several of the world’s leading e-commerce brands, including not only eBay, but also PayPal, StubHub, Kijiji, Shopping.com, StumbleUpon.com, BillMeLater, and many more.  The survival and growth of our businesses depend on a healthy and functional Internet, including the effective technical management of resources such as domain names and addresses – ICANN’s job.   For that reason, eBay has participated actively in the ICANN process for several years, including as an active member of the GNSO’s business constituency.  eBay companies have filed numerous submissions to ICANN in response to solicitations for comments. 
Introduction

The launch of new gTLDs could benefit consumers and the entire Internet community through the roll-out of innovative services that meet currently unmet needs, especially among the “next billion” new Internet users who would benefit from the use of TLDs in the non-ASCII scripts used in their national languages.  However, this initiative also brings with it a considerable risk that the new gTLD space will be infested with activities that threaten the security of users and that undermine confidence in the Internet generally and in electronic commerce in particular.  This risk is accentuated to the extent that domain names, or gTLD character strings themselves, mimic or approximate respected global online brands such as those of eBay companies.  We know from experience that the resulting confusion can leave our customers and other consumers vulnerable to phishing attacks, malware download schemes, and other criminal misconduct.  ICANN must seek to reduce these vulnerabilities in the new gTLD environment, not recreate or expand them.  Indeed, because of the possible size of the gTLD namespace compared with today’s TLDs, the problem could become practically unmanageable unless ICANN takes pre-emptive steps to stop this from happening.  The main defenses that companies have today in battling this already significant problem are pre-emptive registration and action through litigation and/or dispute resolution processes (e.g. UDRP); the problem will inevitably significantly grow are a result of the proposed expansion and the defenses just referenced will almost certainly not be feasible once the gTLD process occurs.
While the draft applicant guidebook reflects a recognition of these risks, eBay believes that more must be done to prevent them from occurring and to enable a rapid and effective response when they do occur.  Most of the recommendations in this submission are aimed at clarifying or strengthening provisions in the draft applicant guidebook that target these risks. Many of them take the form of more effective and efficient means for preventing and remedying infringement of intellectual property rights, both at the top level and at the second level, as a key ingredient in preventing the consumer confusion that opens the door to online fraud and misconduct.  In general, eBay also believes that greater clarity is needed about various aspects of the new gTLD launch procedure, and calls for the process be made more transparent and more flexible in several areas.  

1.  General Remarks 

eBay commends the ICANN staff for preparing a detailed and relatively complete guide to a complex process in which many competing interests must be balanced.  ICANN staff has already acknowledged that the guidebook is incomplete, and that provisions on several major topics are in fact placeholders.  These topics include policies for refund of application fees; conditions under which a completed delegation of a new gTLD will be re-examined (post-delegation review); and the objection process based on morality and public order. eBay looks forward to reviewing the ICANN staff’s proposals on these and other topics in the next round of public comment on the guidebook. 
At the same time, eBay also notes that more detail is needed on many aspects of the new gTLD process that are addressed in the draft guidebook in its current iteration. While several specific areas where more detail is needed are addressed below, in general eBay awaits more detail on those aspects of the new gTLD process which are designed to allow it, and other trademark owners, to defend their globally valuable brands against abuse in the process, either through an application for a new TLD string that infringes on eBay’s intellectual property rights, or in terms of second level registrations in new TLDs.  This is one of the primary concerns that eBay brings to this process, and we do not believe that the mechanisms to prevent or remedy such abuses have yet been developed in sufficient detail.  

We would make overarching comments on two other topics as well – transparency and flexibility.  Although the draft applicant guidebook reflects a sincere effort to make the process transparent, much more could be done in this area.  For example, applications could be disclosed as they are received, rather than waiting until after the closure of the application period to do so.  The results of all evaluations (including extended evaluations) should be publicly disclosed for a reasonable period before the period for lodging objections closes. The identities of evaluators should be disclosed, at least to the applicants whose applications they will be evaluating, so that objections on the grounds of bias or conflict of interest could be lodged as early as possible.  This should also apply to applications that have to go through the registry services evaluation process.   And the role of public comment in all phases of the process – including initial evaluation, objections, and, where applicable, comparative evaluation—should be clarified.  ICANN has been criticized on many occasions for failing to respond meaningfully to public comment on a host of policy issues.  Although the applicant guidebook indicates that public comments will be accepted throughout the process, it does not spell out how those comments will be weighed, whether they will be responded to, or what role they are expected to play in the decision-making process.  This omission should be remedied in the next draft.  

The overall approach of the draft applicant guidebook also shows a deficit of flexibility in several areas.  Clearly, applying to operate a new gTLD will be a demanding and costly process, requiring considerable investment of resources.  There should be enough flexibility in the process to avoid unnecessary forfeitures of this investment.   For instance, if an application has immaterial deficiencies, an applicant should be invited to make the amendments necessary to repair the application.  Similarly, if two or more applications for the same (or nearly the same) string remain under consideration, the guidebook appropriately encourages them to try to resolve their differences before resorting to a comparative evaluation or the loosely defined “efficient mechanism” for resolving the issue. However, the draft guidebook seems to rule out some of the most likely means for achieving such a settlement – such as the creation of a joint venture or similar collaboration between or among contending applicants, or the agreement of one applicant to recede from its proposal, as long as it is allowed to pursue a variant character string.  The next iteration of the guidebook should provide for greater flexibility for applicants in these situations.  

We recognize that this flexibility could come at the price of some additional delay in or complexity of the entire process.  But if there is any value that the Internet community will derive from the introduction of new gTLDs – leaving aside the well-documented needs for IDN TLDs in non-ASCII scripts – it will have to come from innovative new models for use of the Domain Name System.  The new gTLD process needs to be sufficiently flexible to accommodate these innovative models.   
2.  Specific Comments

A.  Issues related to protection of intellectual property rights 

As noted above, one of eBay’s primary concerns is its ability to protect its intellectual property rights in a predictable, consistent and efficient manner in the new gTLD process. eBay views this as an inseparable part of its mission to provide its millions of online buyers and sellers with a safe and secure electronic commerce experience.  That goal is threatened by domain name registration practices that exploit eBay’s trade and service marks to create confusion and uncertainty among e-commerce participants.  Experience in the existing TLDs clearly demonstrates that insufficient safeguards in this area open the door for abusive registrations that expose consumers and individual Internet users to serious risks of phishing attacks and malware download schemes, among other crimes.  
These safeguards could fall short at several points in the new TLD process.  These include: (i) the selection of new gTLD character strings for approval; (ii) the mechanisms employed in new gTLDs to prevent the registration (at the second level) of domain names that infringe on eBay’s rights or that otherwise cause unnecessary confusion to the eBay community; and (iii) the tools available to eBay after the launch of new TLDs to detect and resolve abusive registrations.  More detail is needed in the next iteration of the applicant guidebook in all these areas.   In addition, eBay urges that the following specific problems be addressed: 
New TLD character strings:  The only mechanism that the applicant guidebook provides at this stage to protect the intellectual property rights of non-applicants is the Legal Rights Objection (LRO) procedure.  At the outset, ICANN should clarify the statement on page 3-1 of the applicant guidebook that “an objector accepts the gTLD dispute resolution process by filing its objection.”  ICANN staff has explained that this refers to acceptance of the rules, fees and timelines of the dispute resolution process itself, and is not intended to signify a waiver of any legal right to challenge the outcome of an unsuccessful objection.  This should be made explicit in the next version of the applicant guidebook.  

The applicant guidebook (page 3-5) states that “each objection must be filed separately.”  If, for example, there were several applications for the same character string such as “.ebay,” eBay would be required to file a separate objection, and pay a separate non-refundable filing fee (and a separate dispute resolution fee) for each of these applications, even though the grounds of eBay’s objection would be identical in each case, and the evidence supporting each objection would also be nearly identical.  Page 3-8 of the guidebook leaves the consolidation of objections wholly up to the discretion of the dispute resolution service provider (in this case, WIPO). It gives the example of “multiple objections to the same application based on the same ground,” but does not mention multiple objections to multiple applications based on the same ground.  eBay urges that consolidation of objections be treated as the norm in such cases.  
Page 3-9 provides for a single panelist in LRO cases.  eBay urges ICANN to consider a system like the existing UDRP in which a three-person panelist can be constituted at the request of the parties.  
eBay appreciates the non-exhaustive list of factors that can be considered in resolving LRO cases (pages 3-12 to 3-13).  In the next iteration of the applicant guidebook, we urge that this list be supplemented by guidelines or examples, so that the outcome of challenges can be made more predictable and consistent. 

eBay recognizes that the Community Objection procedure could also be relevant to eBay and its well-established community of millions of online buyers and sellers.  We continue to examine the draft applicant guidebook’s proposed rules for CO cases, to determine whether they are flexible enough to allow for recognition of eBay as a community institution under appropriate circumstances. 
Preventive mechanisms: ICANN has chosen to rely almost exclusively on new gTLD applicants to devise mechanisms to prevent abusive second-level registrations that infringe on intellectual property rights.  ICANN could have taken a different course, such as through a more robust list of reserved names that cannot be registered in new gTLDs.
  
Having made this choice, ICANN has an obligation to take a more proactive role in guiding applicants and giving them incentives to offer pre-launch mechanisms that will be effective and efficient in preventing abusive registrations that infringe on intellectual property rights and, among other things, expose the consumers to greater risks of phishing, malware, and other dangers.  eBay appreciates that the draft application form requires applicants to disclose publicly the mechanisms they will use, and that these disclosures will be evaluated as part of the point system ICANN will use at the initial evaluation phase. See question 31, page A-11 of Attachment to Module 2.  However, the scoring system for this question seems to turn more on the detail provided than on the characteristics of the mechanisms themselves. Instead, applicants should be evaluated based on criteria such as the likely effectiveness of the mechanisms in preventing abusive registrations; the costs imposed on right holders who make use of such mechanisms, including the costs of assembling and documenting claims; and whether applicants are cooperating with other applicants in implementing common mechanisms, or at least common features, such as a single repository of claims information to which right holders can refer in lodging claims with multiple new gTLDs.  An application that reduces cost and complexity for right holders seeking to prevent abusive registrations should receive a correspondingly favorable evaluation.  
A new TLD applicant that fails to prevent abusive registrations at the second level in effect allows unscrupulous third parties to appropriate to themselves some of the value created by brand owners through quality control, policing efforts, and other investments over a span of years.  That value can also be misappropriated directly by the new TLD registry itself, if it employs a policy of “premium pricing” for second level domain names whose value derives from an underlying brand.  ICANN should prohibit such “premium pricing” policies in the new gTLDs, whether at the time of initial registration or at renewal.  At a minimum, new TLD applicants should be required to fully disclose such policies in their applications, and to provide an efficient and cost-effective  pre-launch mechanism whereby brand owners can object to “premium pricing” of such second-level domains.  
Post-launch procedures:  As eBay has noted in several previous submissions to ICANN, ready access to complete and accurate Whois data is an essential tool for resolving instances of abusive registration as rapidly and efficiently as possible, and for identifying and tracking down phishers and other fraudsters.  Registry-level Whois plays a critical role in this process, and the new TLDs recognized by ICANN in previous rounds have committed to providing public access, including via the Web, to a full range of Whois data elements.  See, e.g., http://www.icann.org/en/tlds/agreements/asia/appendix-s-06dec06.htm#6 (.asia); http://www.icann.org/en/tlds/agreements/info/appendix-05-08dec06.htm (.info).  
eBay was disappointed to see that ICANN now proposes to deviate from this well-marked path.  Specification 4 to the draft base agreement would require the new registries to provide only minimal data to the public via Whois, none of which identifies or provides contact information for the registrant or for the registrant’s designated administrative or technical contacts.  In effect, ICANN seems to be proposing to treat all new gTLD registries as “thin registries,” and to reduce their Whois publication obligations accordingly.  This is unjustified, since nearly all the new gTLDs recognized by ICANN have adopted a “thick registry” model in which extensive registrant contact information is collected and retained at the registry level.  This policy shift would also undermine the ability of right holders, law enforcement, consumers and members of the public to obtain ready, real-time access to full contact information for domain name registrants in the new TLDs.  
eBay urges that this proposed policy be reversed, and that the new gTLDs recognized under this procedure take on the same Whois publication obligations as those in previous rounds.  New TLD applicants should also be asked what they plan to do to ensure that the registrant contact information collected by registrars (and stored at the registry level) is accurate, complete and up to date, and how they plan to deal with proxy or private registrations, if permitted in the new TLD.
   Applicants’ answers to these questions should be made public, of course, and should be evaluated as part of the evaluation process.  
eBay also believes that ICANN could and should do more to encourage new TLD applicants to adopt enhanced mechanisms (beyond compliance with the UDRP) to deal with abusive registration or use of second level domains.
  We note that question 31 of the application form refers to post-registration protections as an element that could justify a higher evaluation.  However, greater incentives may be needed, perhaps through a separately evaluated question that asks what mechanisms the new TLD applicant will employ to deal promptly and effectively with registrations that violate its terms of service, particularly with regard to infringement of the rights of others or the use of the domain name to carry out consumer fraud or similar illegal activity.  

B.  Other issues

The draft applicant guidebook may need adjustment to accommodate the possibility of new TLDs to be operated by individual corporations primarily for their own use, whether strictly internal (e.g., with access limited to employees, suppliers and the like) or in a more consumer-facing model.  Since it appears that such uses are acceptable for new TLDs, eBay agrees that the guidebook should be reviewed to ensure its compatibility with this model.  It should also be clarified whether such applications are more appropriately labeled as “community” or “open” in the typology set out on page 1-12 of the draft applicant guidebook.  The label “open” may be misleading in this context, since, as the cited page notes, an “open” gTLD “may or may not employ eligibility or use restrictions.”  It would be odd to label a corporate application as “open” when it proposes eligibility restrictions that mean that only a handful of entities, or perhaps only one entity, are allowed to register.  
In this regard, eBay supports in principle the relaxation of the current requirement that all ICANN-accredited registrars be eligible to offer registrations in all gTLDs.  As noted in the CRAI report to ICANN on “Revisiting Vertical Separation of Registries and Registrars,” this requirement does not fit well with the concept of a “single owner TLD,” described as “a new model where the registry and registrants are one.”  See http://www.icann.org/en/topics/new-gtlds/crai-report-24oct08-en.pdf, page 28. It may also be inapposite to other new gTLDs employing highly restrictive registration eligibility criteria.  In those circumstances where relaxation of  the current requirement is appropriate, the registry should be allowed to enter into an exclusive arrangement with an ICANN-accredited registrar to handle all registrations allowed in that gTLD.   
Finally, eBay commends ICANN for encouraging the offering of DNSSEC as a registry service, through the optional question 46 on page A-20 of the Attachment to Module 2.  We urge ICANN to take this a step further and require the use of DNSSEC for any proposed new gTLD that is devoted to high trust applications (including but not limited to financial services).  This should be a mandatory feature to protect consumers in such environments.     

eBay appreciates this opportunity to comment.  We look forward to ICANN’s response to the points made in this submission.  

Respectfully submitted,  

Mike Yaghmai

Senior Director and Counsel Intellectual Property

eBay Inc. 
� The reserved list that is currently proposed, see Specification 5 to the Proposed Draft New gTLD Agreement, prevents registration only of two-character labels, ASCII encoding of Internationalized Domain Names,  and four other character strings.  It does nothing to prevent unauthorized second level registrations of globally famous marks, even though such registrations are far more likely to create consumer confusion and to harm the Internet community.


� Registry agreements with some of the new gTLDs previously recognized by ICANN address some of these points.  See, e.g., � HYPERLINK "http://www.icann.org/en/tlds/agreements/asia/appendix-s-06dec06.htm#6" ��http://www.icann.org/en/tlds/agreements/asia/appendix-s-06dec06.htm#6�, requiring registrars for .asia domains to offer enhanced Whois search capabilities, to participate in cross-registry Whois services, and to adopt certain procedures for dealing with reports of false Whois data.  


� As the implementation of the new gTLDs will inevitably lead to a substantial increase in the number of domain name disputes and, as a result, an increase in intellectual property enforcement costs, ICANN should take a proactive role to encourage approved dispute resolution service providers (DRSP) to reduce dispute resolution fees.  
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