Draft Summary of discussions to date on the IANA transition
Richard Hill, 7 September 2014

I summarize here my understanding of the discussions that have taken place on various mailing lists concerning the transition of the supervision of the IANA function currently provided by the United States government.  This is mostly a very short description of what has been discussed and proposed and omits the arguments for or against the various proposals.

I have surely missed some points and misunderstood some points, so comments and corrections are welcome.

Process issues

There is general agreement that the transition of the IANA functions is an issue which is separate from the more general issue of ICANN’s accountability.

ICANN has issued a Scoping Document, in which it states that “ICANN’s role as the operator of the IANA functions is not the focus of the transition”.

Some agree with this statement, others challenge it, on the grounds that the focus of the discussion of the transition must be how to ensure that IANA performs as intended, so the discussions could include the option for an entity other that ICANN to perform the IANA functions. In this spirit, a revised version of ICANN’s Scoping Document was proposed; the proposed revisions are shown at:

https://docs.google.com/document/d/1nYQwmfTB52fLwT88RpAyGd3kD69rBLXbnG5zi5IT9yw/edit?usp=sharing 
There were diverging views regarding whether or not the scope of the discussions included the question of a possible transition of the current contract between NITA and Versign for operation of the authoritative master root server.
There is general consensus that ICANN’s role is limited to convening the discussions, so that ICANN should not be making any decisions.  Consequently, some are of the view that the participants themselves should decide the scope of the discussions, it should not be imposed on them.

It was pointed out that the leaders of various Internet organizations, including ICANN, ISOC, and the RIRs, had stated on 14 March 2013 that “The roles on policy development processes of the Internet technical organizations and ICANN’s role as administrator of the IANA functions, remain unchanged.”  It was not clear to what extent there had been bottom up consultations regarding this statement, except in the case of ICANN and ISOC where it was clear that there had not been bottom up consultations (such consultations are not necessary in ISOC, which is an advocacy group).

One participant pointed out that the decision to convene this process, and certain pre-conditions regarding its outcome, had been set by the US government, so non-US persons could not be considered to have been consulted or to have consented to this process.

Substantive issues

As one participant noted, media reports have stated (perhaps misleadingly) that what is being discussed is the proposal that the US government would abandon its contractual authority over a function that is critical to the ongoing and cohesive operation of the Internet—with the potential to cause widespread havoc if not done carefully.  That is, the subject matter is the US government’s proposal to consider giving up a critical check & balance over Internet operations. 

Another participant had a more nuanced formulation: the US government has set guidelines for conditions under which its oversight can be transferred to a multistakeholder process to achieve suitable accountability and transparency.

In a nutshell, it can be said that the issue is how to ensure that there is transparency and accountability for the IANA function operation.

One participant suggested that problems raised recently by implementation of DMARC might be relevant, but there was general agreement that such issues were not directly related to the IANA transition.  The issues in question are summarized at:
  http://www.ietf.org/mail-archive/web/ietf/current/msg87153.html 
Historical background

The IANA function was initially provided by Jon Postel.  A multi-stakeholder group (IAHC) was convened by ISOC and others to propose a long-term solution when the use of the Internet increased greatly, in particular for commercial purposes.  That multi-stakeholder group proposed a way forward, the MoU, but that solution was rejected by the US government who instead called for the creation of what is now ICANN.

The asymmetric role of the US government has been a source of tension for years, causing much discussion in various forums, including UN agencies.  One participant drew attention to a 2011 academic historical analysis, available at:
  http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1744086 

An excellent detailed discussion of the history and current operations of the IANA function is available at:
  https://www.icann.org/en/system/files/files/sac-067-en.pdf
Issues related to ICANN

Tensions are caused by the fact that ICANN deals with strings that may have semantic significance and that it is tasked to resolve at a global level issues for which it is difficult to find a global solution (e.g. who, if anybody, should own the top-level domain name “.apple”).

While those tensions are not related to the IANA function, which has been performed well by ICANN, those tensions, as well as tensions regarding free speech and censorship have, at times, been brought into the debate on the transition of the supervision of the IANA function.

There was general agreement that technical considerations can never be totally separated from normative considerations and that the nature of the technical/operational/administrative activities inevitably take place within a larger political/social/cultural/economic context which in turn frames (and influences) the technical/operational/administrative activities and is in turn framed (and influenced) by those activities. 

There is general agreement that ICANN’s current high-level structure (the Supporting Organizations) is not optimal because it is based on vertical silos when in fact many issues are horizontal.

There is disagreement regarding whether the US government’s current supervision has been material in ensuring that the IANA function performed well.

There is disagreement regarding whether ICANN’s organic review and transformation processes would be sufficient to result in changes that would, in the long term, ensure that the IANA function continues to be performed well.

There was general agreement that discussions on ICANN’s accountability, while separate from discussions on the transition of the IANA function, are nevertheless linked to the IANA transition.

There was one proposal to recognize that the legacy gTLDs (in particular “.mil”, “.edu”, “.com”, and “.org”) are in reality US constructs and thus they should be under the authority of the US, who would be free to delegate that authority as it sees fit, including to ICANN.  Such an agreement might be coupled with an agreement to allow countries to ask for additional ccTLDs.

One participant stated that, under its Bylaws, ICANN would appear to have ultimate authority for all of the Internet’s unique identifiers; but this is not the case at present, because the said Bylaws have to be understood in their historical context and are thus subordinate to the present IANA functions contract, which contract clearly specifies that ultimate authority for protocol parameters rests with the IETF and that for IP addresses it rests with the RIRs.  The participant proposed to change the ICANN Bylaws, and the MoU between ICANN and IETF, to make it clear that, if there is no longer a contract between NTIA and ICANN, ICANN will nevertheless not have ultimate responsibility for the unique identifiers, that ultimate responsibility will remain as it is at present.  There was no support on the IETF mailing list for this proposal. 

Issues related to the multi-stakeholder model

There is general agreement that the multi-stakeholder model should continue to be used, but there is disagreement regarding exactly what sort of multi-stakeholder model should be used.  Three types of multi-stakeholder models have been mentioned:

a) Respective roles and responsibilities as outlined in the Tunis Agenda, meaning that states are responsible for public policy issues.

b) Equal footing for all stakeholders, including for public policy issues.

c) Purely advisory role for governments, including for public policy issues, as is the case at present in ICANN.

Model (a) would appear to have been ruled out by the US government in the context of supervision of the IANA function, perhaps because it is felt that the IANA function does not involve any public policy issues or perhaps because it is felt that the Tunis Agenda model is not appropriate.

Issues related to functional or structural separation

There is no consensus regarding whether all of the IANA functions should continue to be performed by ICANN or whether it might be better to envisage structural separation (which might imply creation of a new entity) for some of the IANA functions.

InternetNZ has produced a diagram that clearly outlines the functions and various ways in which they could be grouped or separated, this is at:

  http://www.internetgovernance.org/wordpress/wp-content/uploads/2014-03-ICANN-IANA-Role-Structures.pdf 

Various scenarios for the transition have been proposed:

1. Let the current IANA contract expire and let ICANN continue to perform all the IANA functions.  ICANN’s existing organic review and reform mechanisms can be used to make whatever improvements are needed.

2. Maintain all the IANA functions in ICANN on condition that ICANN’s bylaws are revised, perhaps drastically, for example to make ICANN a membership organization responsible to its members and domicile ICANN in a neutral country such as Switzerland.  ).  One participant suggested that the membership could be all domain name registrants.

3. Create a new entity that would perform the IANA functions.  It would be structurally separate from ICANN.

4. Create a new entity that would perform the root zone management function.  It would be structurally separate from ICANN.

5. Split the IANA functions as follows: protocol parameters to the IETF Secretariat; IP addresses to the NRO; root zone file management to a new entity; legacy gTLDs to ICANN; ccTLDs to either ICANN or to the new root zone file management entity.

One participant point out that, in the Affirmation of Commitments, ICANN had promised the US that its headquarters would would stay in the US.  Consequently a move to Switzerland so soon after that promise -- or even serious consideration of it -- would not be appropriate However, another participant pointed out that, if there were full consensus, including from the US government, then a move to another country would not be problematic.

One participant raised other issues, in particular “.arpa”, “.int”, “iana reserved” IPs, relations with protocol parameter experts, Time Zone Database.  In response, it was stated that these are purely operational issues which would not be affected by the transition.

It was pointed out that the current IANA contract imposes functional separation, so this could be guaranteed in the future in the ICANN bylaws.  In response, it was pointed out that the ICANN Board can change the ICANN bylaws, so there is no guarantee that functional separation would be maintained if ICANN performs all the IANA functions.

Issues related to legal domicile and jurisdiction

It was pointed out that any entity that is legally domiciled in a particular country is subject to the laws of that country and the jurisdiction of the courts of that country.  Thus, the entity might be obliged to take actions (or to refrain from taking actions) that might be inconsistent with policies approved by the global multi-stakeholder community.

It was suggested that this situation could be avoided if the IANA function were performed by an entity that had immunity of jurisdiction.  The entity would still be subject to the substantive law of a particular country, but any disputes would be referred to an arbitral tribunal.  There was disagreement regarding whether this approach would be preferable to the current situation, where the IANA function is subject to the jurisdiction of national courts.

It was also suggested that an alternative approach to the issue would be to set up some redundancy for the IANA operations.  For example, the entity that operates the IANA functions could have offices in three different countries: two sites would each carry out the IANA functions independently, while the third site would be a “cold backup” site, ready to become operational if one of the two main sites is subject to a law or court order that is considered unacceptable by the global multi-stakeholder community.  There was disagreement regarding whether this approach was worth pursuing.

