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AT&T Comments in Response to ICANN Consultation 

“Improving Institutional Confidence”
July 31, 2008
AT&T Inc., on behalf of its affiliates, (“AT&T”) is pleased to provide input on the ICANN President’s Strategy Committee’s (“PSC”) Transition Action Plan.  AT&T is a major stakeholder in the global Internet and is one of the key enablers of the movement and management of IP communications and IP enabled services, as a global IP provider.  As such, AT&T has a significant concern about the security and stability of the Domain Name System (“DNS”), the Internet and thus of ICANN itself. 

The private sector-led model of ‘governing’ the unique indicators of the Internet, via ICANN, is the proper and preferred mechanism for these particular activities. As such, the continued success of the private sector-led model, which includes the informed participation of all relevant stakeholders, depends in large part on the focus of the organization on its narrow, technically oriented mission and related policies and activities, and upon the continued participation and strong endorsement of the business community to this model.  ICANN has made progress in its evolution towards global acceptance as the trusted steward of the global DNS, but further improvements are needed for ICANN to operate effectively in a self-governance model which represents the interests of the multi-stakeholder community.   

AT&T’s comments propose a number of additional or expanded initiatives for the PSC’s consideration. The comments follow the five areas proposed in the PSC’s documents:  

1. Freedom from Capture
ICANN should fulfill its role as the ‘self governance’ mechanism for the global top level domain names space, including by maintaining and enforcing contractual governance of  the global top level domain (“gTLD”) registries and registrars. The PSC should recognize and acknowledge the geopolitical environment and the risks of capture as it develops detailed mechanisms to support ICANN’s further evolution as a globally trusted, stable, private sector led ICANN.  Much more discussion and work is needed in both areas, which should be undertaken with meaningful input from affected stakeholders.  The PSC should advise the Board of the serious risks to business user’s support to ICANN created by the GNSO restructuring proposals. 

2. Sufficient Transparency and Accountability
The PSC should elaborate on the two proposed mechanisms for additional accountability.  ICANN should avoid establishing an economic interest for the organization itself in its DNS policies and related decisions.  In addition, the PSC should consider the implications of the use of auctions in disputes in allocation of top level domain strings and the implications for heightening concerns by various stakeholders, including those that see this as a monetization of ICANN’s stewardship role in the top level name space. 
3. Meeting the Needs of the Global Internet Community 

While ICANN needs to have the ability to serve the global community, it should take a broad view of the ways that it can establish and maintain a meaningful international presence through its membership, offices and meetings.  In addition, the role of ‘additional legal presence’ should be clearly defined and described.  Clarity is needed between the concept of ‘representation’ and ‘additional legal presence(s)’, explaining what the purpose of the proposed ‘additional legal presence(s)’ might be and the coexistence with the affirmed established legal presence/headquarters in the United States. 

4. Financial and Operational Stability

Financial and operational stability must remain core commitments of ICANN through the implementation of the major changes it is proposing in the area of new gTLDs, internationalized domain names (“IDNs”), and transition to IPv4 to IPv6, as well as the changes that are being considered as ICANN seeks to move to a post-Joint Project Agreement (JPA) world.  ICANN should address the concerns of national governments regarding registry applications for potentially conflicting names with those names of countries and sovereign entities.  ICANN should use a transparent, legally sustainable and credible set of dispute resolution mechanisms.

5. Continued Security and Stability of the Internet’s Unique Indicators and Operational Stability  
ICANN should maintain its narrow, technically oriented mission and focus, acting as a trusted steward for the coordination for the unique indicators.  Stability and security of the DNS and its impact on the Internet should be the primary and overriding priority in all decisions and activities undertaken by ICANN.  AT&T recommends that the PSC should initiate an increased focus on how, within its narrow but critical mandate, ICANN can ensure the continued security and stability of the unique indicators, and the operational security and stability of ICANN.  ICANN should take an educational and awareness focus in creating awareness about ICANN’s role and functions. The role of DNSSEC -- operational stability during the potentially massive operational demands associated with vast numbers of applications for new gTLDs and IDNs, preparedness for registry and registrar failures, and the transition from IPv4 to IPv6 -- deserves further attention and focus.   

AT&T’s detailed comments follow the general outline of the five key elements identified in the document ‘Improving Institutional Confidence’ and in the ‘Transition Action Plan’, including addressing the questions asked by the PSC with some specific recommendations.   For convenience in further consultations, the ‘Improving Institutional Confidence in ICANN’ and the ‘ICANN’s Transition Action Plan’ document could be combined.  ICANN should provide sufficient documentation to support this process so that all parties can actively and effectively participate.

Detailed Comments by AT&T on key elements of the PSC documents: 

1. To Address Freedom  from Capture/Sufficient Safeguarding ICANN Against Capture  


 AT&T supports a transition plan towards a self-governing, private sector led ICANN which remains independent and free from capture. ICANN operates within a geopolitical environment and as such, needs to take appropriate steps to remain independent and free from capture from both external forces and internal forces (e.g., registries and registrars that profit from the operation of the DNS).  In particular, the PSC’s documents should recognize the continuing efforts by some parties to seek a different model to fulfill ICANN’s role and functions; proposals by some to change and broaden ICANN’s role to extend into content management; and proposals by some to broaden and deepen the oversight of governments, or intergovernmental organizations of the Internet, and capture at least parts of ICANN’s functions.

The threat of external capture is real and we are concerned about transitioning from the JPA in an environment where ICANN could become subject to an international treaty or some other form of government or intergovernmental control, rather than remaining independent. ICANN itself can help to minimize the threat of such external capture by maintaining a “narrow, technically oriented mission” and establishing and maintaining through its bylaws, a clear commitment to that focus.  

There are broad and diverse public policy issues that are external to ICANN, even if they are also of interest to many in the ICANN stakeholder community. Such broader public policy issues and related governmental concerns should be addressed through the Internet Governance Forum (“IGF”).  ICANN and its stakeholders are appropriately engaged in the IGF and should continue this active interaction and participation.   

The threat of internal capture from contractual interests also is very real, since such entities have a significant commercial interest in generating revenues from their vested interests.  ICANN must avoid becoming a quasi ‘trade association’ for the contractual interests which then is impeded from fairly representing the interests of the multi-stakeholder ICANN community as a whole.


As a very immediate example, the proposed Generic Names Supporting Organizations (“GNSO”) restructuring plan elevates the risk of internal capture by diluting the role of the business user community to the benefit of the contractual interests. If a restructuring plan is adopted that depositions and discredits the business community’s role, participation, and voting rights, it will cause serious concerns to the business community.  The business community must have the ability to participate directly in ICANN with meaningful voting rights in relevant policy decisions to protect business interests and represent an important stakeholder segment. 

While it is important to establish and maintain the meaningful participation of business, AT&T agrees with the PSC that the role of anti trust and competition laws is also important to ensure a stable, safeguarded ICANN.  ICANN should maintain its core presence in a jurisdiction with strong anti trust and competition laws.
The PSC’s recommendations suggest limiting voting by the same individual or organization in more than one of the Advisory or Supporting Organizations. While AT&T in general supports the idea of ‘one vote’ within ICANN per entity, the present reality is that ICANN relies on a limited number of subject matter experts from contracted parties and non-contracted parties to participate in its Advisory Committees and Supporting Organizations. AT&T agrees with the concern about invisible and unintended influence and capture, but suggests that this proposal by the PSC needs further examination and transparent discussion in order to fully understand its implications. 

2. Sufficient Transparency and Accountability to the Multi-Stakeholder Community/To Strengthen Accountability to its Community 
 

AT&T agrees with the need for continuing improvements in transparency and significant enhancements to mechanisms for true accountability in ICANN's operation and decision making.  Transparency and accountability are linked, but transparency is not a substitute for effective accountability mechanisms.  AT&T acknowledges that progress in transparency is being made, but notes that the majority of decisional work within ICANN is conducted without detailed meeting minutes.  A simple but effective enhancement to transparency is to publicly distribute the staff reports and other materials that are provided to the Board to the ICANN stakeholder community.  ICANN decision making will be also enhanced by a more transparent process that gives stakeholders and the public information about voting and the substantive support and analysis underlying Board decisions, including its consideration of input from various stakeholders.  
 
Accountability mechanism improvements will provide additional safeguards to ensure that ICANN operates effectively in a self-governance manner. The two proposals highlighted by the PSC for enhanced accountability mechanisms, (as referenced in the IIC. 2.3-2.2.10), however deserve further elaboration and development so that they can be fully considered by the ICANN community.  

In order to be accountable by the multi-stakeholder community, ICANN needs a consistent process for obtaining input from stakeholders and allowing their direct voting participation in the various appropriate fora. While the PSC has proposed some new accountability measures, a particular area of concern is the potential for conflicts of interest when the ICANN Board or its policy making bodies make decisions about the DNS that affect existing or new market opportunities or new sources of revenue for ICANN.  To ensure and strengthen trust in the organization’s integrity, its policy processes must be undertaken in a manner that protects against ICANN taking a financial interest in its policy decisions. In particular, actions taken at the top level domain name registry level - - e.g. creating ‘new space’ is a particularly sensitive area for ICANN. For example, using auctions to allocate disputed or name conflicts puts ICANN in the position of benefiting by the non-cost based fees that will accrue to ICANN as a result of additional payment from the name applicants.  
3. Meeting the Needs of the Global Internet Community of the Future/To Internationalize ICANN/ ICANN will be Internationalized to Allow it to Meet the Needs of the Global Internet Community of the Future

While significant progress is being made to increase participation of individual users, country code managers and governments, more needs to be done to ensure that the business community is aware of, and able to participate meaningfully in ICANN. Expanding and enhancing the meaningful participation of the broader business user community will strengthen and enhance ICANN’s stability.  While this is recognized in the PSC documents, it deserves further examination by the business user community themselves regarding their needs. 

With well over a billion Internet users, all projections indicate that the users, traffic, and devices on the Internet will undergo radical growth and change over the next few years. To meet its evolving global change, ICANN will need to continue its commitment to a  balanced global representation that  enables all regions,  and  different kinds of ICANN stakeholders to  become involved in  ICANN’s activities in  an  informed and  productive manner. Balancing outreach to new and  potential users of  the  Internet to  strengthen their participation  and  involvement with the need to ensure that  existing  users are also continually involved should be further  explored by the  PSC. 

Governments are an important element of the multi stakeholder model within ICANN. The Governmental Advisory Committee (“GAC”) has noted recently that the PSC has not addressed the continuing role of the GAC in the ‘Transition Action Plan’ or in the ‘Improving Institutional Confidence’.  The advisory role of governments and international organizations within ICANN should continue and that outreach and encouragement of broader attendance and participation in the GAC, and in relevant informational sessions and interactions across the broader community at ICANN meetings should be encouraged and strengthened.  

The PSC proposes that ICANN should have global legal presences in addition to its headquarters established in the United States.  The PSC also states a commitment to ICANN’s status as a California based not for profit organization. While the PSC proposes that ICANN should also be represented in other jurisdictions, it is already taking steps to maintain an international presence.  For example, ICANN already requires geographical diversity in its Board, and policy representatives, and holds three very critical publicly accessible meetings in different parts of the world each year.   In addition, ICANN has a widely distributed globally representative staff, and offices in several other locations. 

4. Financial and Operational Security/ICANN will be Financially and Operationally Secure  

AT&T fully supports the need for ICANN to be financially and operationally stable, and secure.  As ICANN undertakes numerous challenges ahead, we believe the organization should continue to make both financial and operational stability a priority. In order to achieve this, ICANN will need relatively robust reserve/contingency fund, possibly as much as one and ½ years operating budget in reserve.   
We believe that financial stability can be achieved with the present approach to funding ICANN, which is based on service fees.  As noted earlier, ICANN should resist taking a financial interest in its policy decisions.  We consider that ICANN’s fees associated with the allocation of new top level domain names and IDNS should be ‘cost based’ with the ability to achieve full cost recovery of expenses to the organization.  

5. Continued Security and Stability of the Internet’s Unique Identifiers and Operational Security and Stability of ICANN/ To Maintain Secure and Stable Operations
 
AT&T agrees with the  PSC that ICANN must always remain  focused  on its narrow technical mission; remain  a not  for profit corporation which has a  mission of  pubic trust;  and  that  ICANN should be  headquartered in a stable environment with a strong history of freedom of expression  and a legal structure that favors competition and private sector leadership.  AT&T  agrees  that it will  provide legal  certainty to clearly establish that  ICANN’s headquarters and legal basis will remain  in  the United States,  including providing ongoing  stability for the nearly 1000 existing contracts. 

The success of ICANN ultimately must be measured based on its record of decision making and performance on substantive issues.  This includes ICANN's effectiveness in identifying emerging problems and threats to the DNS, issuing decisions to address these problems and following through to ensure community compliance with decisions once they are rendered. 
 AT&T agrees that more effective and efficient operation of the IANA functions, especially as they involve ccTLD decisions are important, as noted by the PSC’s documents.  However, AT&T finds no reason to include any discussion of changes to the management of the IANA agreement in the present discussion regarding the transition to a post JPA world.  It is clear that functional improvements to the performance of Internet Assigned Numbers Authority (“IANA”), especially in interactions with Country-Code Top-Level Domains (“ccTLDs”) can and should be made.  Those are presently underway and subject to discussion between ICANN and the US Department of Commerce.  AT&T suggests that the present focus of the PSC’s work should be on the JPA, and the immediately related challenges of security and stability of the unique indicators and the operational security and stability of ICANN. 

ICANN must also be attentive to threats to its own existence and role, and establish the kinds of meaningful relationships with key stakeholders that ensure broad and deepened support for ICANN.  AT&T suggests that the PSC should add to its considerations a discussion of the nature of relationships between ICANN and other international fora and international organizations.  
Comments and Recommendations on Consultation Topics and Timeline:

In the ‘Transition Action Plan’ the PSC asks three questions of the community: 

a) Whether the key elements required for an un-capturable accountable, internationalized, stable and secure ICANN post–JPA have been accurately and sufficiently identified? 

b) Are the initiatives sufficient to meet the objectives? 

c) Is the timeline set out sufficient to allow sufficient community consultation, and bylaw change and other implementation steps to occur? 

AT&T has identified several additional areas to be addressed to develop an un-capturable, accountable and internationalized ICANN that can remain stable and secure in a post-JPA environment. Overall, the PSC’s initial initiatives will also benefit from further elaboration and definition.  For example, the PSC could support the community’s understanding and participation by developing a broader set of questions and issues to be addressed. 
In addition, given the complexity and importance of the topics under discussion, there should be a significantly extended timeline for the ‘Analysis and Design’ phase of the consultation and an associated extension of the consultation processes and associated activities.  This phase deserves extension well into 2009.  
The extended Analysis and Design phase and extended consultation period should incorporate robust events that the PSC and others can participate in, not limited to the short workshops held at the ICANN face to face meetings. The consultations should ensure that a broad and diverse range of voices from various stakeholders are able to participate, and that capture does not occur in the very outreach approach taken. The proposed Expert Advisory Group could play a very helpful role in the Analysis and Design project.  

AT&T suggests that the key focus of the PSC should be on guiding the community and ICANN’s focus in the Transition, toward the key imperatives of finding ways to stabilize and improve ICANN’s functioning; protect it from capture; maintain an effective balance while broadening and deepening participation to make ICANN more globally responsive, and identify, develop, and implement effective accountability mechanisms.
AT&T thanks the PSC and ICANN for the opportunity to provide comments during this initial phase of the Improving Institutional Confidence consultation.  AT&T would be pleased to answer any questions concerning these comments. 
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