Nominet Input to the Consultation on the President’s Strategy Committee 

Draft Implementation Plan for Improving Institutional Confidence

Introduction

We welcome the work of the President’s Strategy Committee on Improving Institutional Confidence.  Ensuring confidence is the single largest challenge that ICANN faces in preparing for a post-JPA future.  

In many ways ICANN has been highly successful in responding to the objective of moving the domain name system from the US Government to the private sector.  However, as was shown quite clearly during the NTIA review at the mid-point of the JPA, there remain key areas where further work is required to increase institutional confidence.

Ensuring Accountability to all the Internet’s Stakeholders

Since the DNS White Paper (Management of Internet Names and Addresses, 10 June 1998), the Internet has grown in economic and social importance.  The political importance has been underlined by the World Summit on the Information Society (2003, 2005) and by the OECD’s ministerial meeting on the Future of the Internet Economy (2008).  The environment ICANN works in today is massively different from that at its creation in 1998, and the expectation from all parts of the economy is for ICANN’s decisions to be made in a way that reflects this wider interest.

Providing global accountability to all Internet users is certainly a major challenge given the diversity of interests across different stakeholder groups and through the international community, and is likely to remain so.  Inevitably the ICANN model is imperfect, but it provides unrivalled accessibility in a way that no other organisation has ever done before.  The multi-stakeholder process has allowed ICANN to made progress on key challenges, but, with the global growth of the Internet and its commercial and social impact, we believe that there will be increasing expectations on ICANN.

In this context, we can expect growing demands for there to be reliable and trusted mechanisms to ensure confidence.  As an open organisation, without defined membership, the current approach relies on active participation from a wide range of stakeholders and we wonder whether this is a realistic assumption going forward.  Many stakeholders likely to be impacted by ICANN’s decisions will not be aware of ICANN’s work and/or will not understand the implications of its policy proposals.  This presents a real challenge to ICANN:  how do you ensure that there is a properly informed assessment of the risks and implications of decisions?  And how do you understand how decisions can impact other parts of the economy or of society?

One important safeguard is within ICANN in that there are, in the various structures, people with wide experience beyond the domain name system.  These people are key to broadening the assessment of impact and their voices need to be heard.  Greater use of cross-constituency issues-based groups may contribute towards facilitating this input, particularly if non-ICANN inputs are actively sought from interested stakeholders as well.  Proposals for policy development could usefully be submitted to independent impact assessment and more preparatory work – in building the evidence base to inform decisions would also help identify who needs to be consulted before final decisions are made on policies.

With the JPA due to come to an end in September, it is of some concern that the future model of ICANN is still not clear.  We welcome the general approach outlined by the PSC implementation plan, but we would like to understand more clearly what the concrete proposals are for a post-transition ICANN to address the concerns raised during the NTIA mid-term review in 2008.  This would help us understand how the different demands and expectations on ICANN will be addressed and help build confidence that ICANN was addressing these wider concerns.  This is a necessary first step towards ending the JPA. 

Section 1:  Safeguarding against Capture

Safeguarding against capture is an important part of ensuring general confidence in the way that ICANN works.  We agree with many of the proposals addressed in this section, but believe that the environment in which we work should welcome all stakeholders and look for consensus and compromise, rather than relying on votes and majorities, which inevitably leads to certain constituencies feeling excluded.

Recommendation 1.1

In addition to the issues identified above, we would support the PSC view that achieving “true consensus” is a vital guarantee against capture.  Where there is any indication that consensus does not exist, the Board (in the current governance of ICANN) has a responsibility to consider the points of view of significant minority groups whose voices appear to be being disregarded, and to look at possible safeguards for legitimate interests.  This needs to be done before final decisions are made.

Recommendation 1.2

Improving participation is important.  As well as improving participation within ICANN, there is a real need for outreach to those communities most likely to be affected by ICANN decisions and use this to improve our understanding of the issues and how interests need to be safeguarded.

Recommendation 1.8

Consensus should always be ICANN’s goal, and is particularly important when decisions are (or are likely to be) controversial.  Super-majority decisions will sometimes be needed to avoid a self-interested group preventing necessary changes.  However, decisions made by super-majority should always be properly justified, and the reasons for over-riding a specific community voice need to be made very clear.  In particular, the views of communities representing the views of organisations from outside the domain name industry need to be considered with particular attention.

Recommendation 1.9

As the organisations directly benefiting from the “regulatory” functions of ICANN, we do not find this limited funding basis surprising or wrong.  However, we recognise the importance that ICANN maintains sufficient independence from its sources of funding:  much of the process of improving institutional confidence should be focussed on guaranteeing this arm’s length relationship.

Recommendation 1.12

We are alarmed at the emphasis on voting, rather than improving consensus building.  Fundamental to the ICANN process should be listening to voices, and not to vote them out.

Recommendation 1.13

We fully agree with the recommendations on disclosure of interests and the importance of clear guidelines for handling conflicts of interest.  This is an important feature of good governance.  A culture of transparency needs to underpin the organisation and be accepted by all those who take office in order to promote full and honest disclosure.  This is particularly important to discourage (and to be seen to discourage) capture by vested interests.

While we strongly support the concept of cross-participation and inter-constituency cooperation, the underlying message in paragraph 1.13.4 should still be towards building consensus, rather than relying on votes.  The more important point is that a single person or organisation should not be allowed to dominate ICANN’s decision-making function.

Recommendations 1.14 & 1.5

We see an important role for the Board to hold the executive and the different committees to account.

Section 2:  Accountability to the Multi-Stakeholder Community

Balancing the interests of those impacted by decisions on the Internet’s naming and addressing system is inevitably a major challenge.  Key functions of outreach to stakeholder groups with appropriate material to help them understand the issues being addressed, and of responding to the concerns of different stakeholder communities are time consuming and will often be frustrating to those already active in the ICANN community.

Within this overall objective, the role of the Board in providing this accountability to the wider community could usefully be reassessed.

Recommendation 2.1

We need to be clear that we mean the wider community (and not just those who turn up to ICANN meetings).

Recommendation 2.4.2 

We strongly agree that formally declared advice from the GAC – which includes its communiqué – should receive a formal response from ICANN.

Recommendation 2.5

We fully agree that, “efforts to increase transparency should not lead to information overload.”  In addressing the wider community, we need to recognise that information needs to be tailored to its audience.  Within ICANN, the ICANN community also need to consider priorities more carefully:  as a result of a shared desire for progress, there are currently too many priorities being actioned at the same time.  This can result in participant overload via too many simultaneous consultations and working groups etc., which leads to an increased risk of “capture” by small groups of highly motivated participants.  Also, it can be difficult to identify how consultations at different stages in the process build on earlier inputs.

We believe (recommendation 2.5.1) that executive summaries are needed for all substantive documents – in our experience this is almost all material that is being presented to the community or wider – and this should be supplemented by a key-facts sheet and indexing that allows interested parties to drill down to find more information easily.

Recommendations 2.7 – 2.9

The role of the Board – and how it balances its different duties – could benefit from a careful reassessment.  This is wider than simply assessing the review mechanisms:  the decision-making process needs to be robust:  fair and seen by all to be fair.  This goes beyond the remit of the current Board review to identifying the role of the Board in a post-JPA ICANN.

Of concern is that the proposed re-examination process would only be launched by a two-thirds majority of two-thirds of the Supporting Organisations’ Councils:  it this were to lead to a single community or interest group being excluded from re-examination by special interests, this could cause alienation.

We would question whether the “nuclear option” identified in recommendation 2.9 really is an effective guarantee mechanism.  There probably need to be more measured – and hence more acceptable – responses for dealing with issues short of a full breakdown in confidence.

Section 3:  Meeting the Needs of the Global Internet Community of the Future (Internationalization)

We strongly support the underlying principles of paragraphs 3.1 and 3.2.  In particular, we believe that ICANN and the ICANN community need to give the highest priority to making the DNS more accessible to those who use non-Latin scripts.  We also need to work to improve developing countries’ participation in ICANN processes.

Recommendations 3.4 – 3.9

We understand that the recommendation to establish presences and/or offices “in regions of the world” may need to be made for operational and employee recruitment reasons.  However, the PSC report itself does not justify such a major expansion of ICANN’s geographical presence.

In particular, we are concerned at the idea of developing ICANN’s international presence on the grounds that it could be used for formalising agreements with (inter alia) international governmental organisation applications for top-level domains (or, indeed for other agreements).

Location should not be an objective per se (even for any immediate benefits in comparative location that it might confer):  There should be clear justification that it brings long-term operational benefits that would not otherwise be available.

Section 4:  Financial and Operational Security

ICANN has grown considerably and some thought needs to be given to consolidation and improved prioritisation.  We agree with the PSC that the focus on audit and spending controls, performance-measuring metrics etc needs to be maintained and processes continually enhanced.

Recommendation 4.3 

We agree on the importance of effective, detailed, results-based and transparent planning and financial reporting.  While we support the effort already made in this regard, we believe that project budgeting and costing needs further development, and this should be used to assist in the prioritisation of projects.

Recommendation 4.6
Most of ICANN’s business is related to gTLDs (gTLD policies, registrar agreements) and this is unlikely to change significantly.  Hence, it is understandable that the major ICANN revenue stream should continue to come from the gTLD registrations.  For ccTLDs, national regulatory systems come into play and the costs of the regulatory process and compliance are covered nationally, together with the costs of national policy development, ccTLD registrar contractual compliance, local dispute mechanisms etc.

We recognise the danger of single source funding:  ICANN needs to ensure that its decisions are not influenced by its sources (or potential future sources) of funding.

Section 5:  Security and Stability of the Internet’s Unique Identifiers

This must remain the key priority at the heart of ICANN’s mission.  We agree with the need to focus on its core mission, but we also recognise that ICANN’s responsibilities fit in a wider framework.  ICANN does have a role to play in working with other organisations and stakeholders, bringing its expertise to address wider issues and using advice from others to help underpin policy development where this is appropriate.  An example of successful cooperation was in the e-crime dialogue at the Mexico meeting.

Recommendations 5.4 – 5.7

ICANN currently carries out the IANA function under contract from NTIA and therefore this work is of a different nature to other of ICANN’s activities:  this difference should be made more explicit in the PSC report.  We look forward to continued improvements in the speed of the IANA function.

Conclusion

We are grateful for the opportunity to comment on the significant work of the President’s Strategy Committee.  We welcome the PSC’s thorough assessment and agree with much of it.

We continue to have serious concerns about the lack of any clear vision of what a post-JPA ICANN should look like.  It will be important in establishing the trust of all stakeholders that ICANN is listening to their interests and concerns.  In the second public consultation period ending 20 October, we noted the importance of showing how wider business, economic, social and political interests will be safeguarded.  As we said then:

“We would welcome a clear vision from ICANN about how it can respond to these challenges.  The “way forward” should build on what has been said during the NoI consultation, focusing the discussion on addressing these issues.  It is important for ICANN to get community support for the approach – a shared vision for a post-transition ICANN – as quickly as possible.  At the time of the November meeting there will only be nine months left to plan for and implement the transition.”

There is now less than five months before the end of the JPA and we are no clearer about what the post-transition ICANN should look like.

Martin Boyle

Senior Policy Advisor
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