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The Software & Information Industry Association (SIIA) submits these comments on the draft report of the Implementation Recommendation Team (IRT), otherwise known as the “Trademark Protection Draft Report.”

PRELIMINARY OBSERVATIONS

Before providing specific comments on the draft Report below, we want to make a couple of preliminary observations.
First, SIIA wishes to commend the ICANN Board for moving expeditiously to act in Mexico City to establish the IRT.   We also want to convey our deep appreciation to the ICANN staff for their tremendous efforts to support and facilitate the work of the IRT, in light of the timeline imposed by the ICANN Board.

Second, SIIA strongly commends the work of the IRT and urges ICANN to adopt the framework of the draft Report’s recommendations, noting the suggestions and comments we make below.   It is our view that the work of the IRT is perhaps one of the most exemplary of a ‘bottom up’ policy initiative undertaken by ICANN in many years. We believe it is a model for future work.  We are also pleased that the IRT included many diverse perspectives and regional representatives.   
Finally, we note that with the crossing of this key landmark, the IRT has contributed to one of the four “key issues” identified by ICANN at the Mexico City meeting related to the rollout of new gTLDs.     We observe that it appears that none of the other three key issues is even at a remotely similar stage to this effort, which addresses trademark and brand protection.  SIIA reiterates its view from its Comments on the second draft application guidebook, submitted on April 13,  that until all of the four key issues are addressed through meaningful processes, that new gTLDs be indefinitely postponed and that ICANN’s focuses and resources turn to the area of IDN’s and ccTLDs.
SPECIFIC COMMENTS

SIIA, again, commends the work of the IRT and urges ICANN to adopt the framework as soon as practical, noting the points below which serve to highlight areas where further inquiry and analysis could seek to improve an otherwise sound and exemplary product.
IRT Recommendation of Thick Whois Model.   SIIA strongly supports this recommendation in the IRT draft report, which calls for all new gTLDs to provide a “thick Whois” service to the public.  SIIA and its member companies have relied on publicly available, real time, free access to Whois.   Unfortunately, this policy, which has existed since the creation of ICANN, has been untended over many years.  This recommendation essentially restores and reinvigorates this long-standing goal and policy of ICANN.  In addition to the direct contribution this recommendation will make toward trademark and brand protection, a thick Whois model will also be a concrete step toward building confidence in any new gTLDs, since consumer protection groups, copyright owners, anti-fraud and anti-spam investigators, enforcement authorities, parents, and individuals rely upon public access to a robust Whois database as an essential ingredient of knowing who they are doing business with, as well as investigation of perpetrators of illegal or deceitful activity.   SIIA also strongly supports the draft Report’s support for a centralized, cross-TLD authoritative and public accessible Whois service, a long-standing but long-neglected ICANN implementation objective whose revitalization is long overdue.  

Globally Protected Marks List.   SIIA, whose members consist of some of the largest and most well known software and digital content companies, as well as many smaller companies whose presence is pervasive globally through the Internet, urges ICANN to adopt this concept as an essential step toward addressing the ‘key issue’ of trademark protection.   This is consistent with the goal to ensure that any applicant for a new gTLD take concrete steps to affirmatively defend globally recognized brands and trademarks whose registration by anyone other than their owner (or a third party with the owner’s non-objection) would present an unacceptable risk to the public.  In reviewing the draft Report, we note that in the short amount of time available to the IRT, there was not sufficient bandwidth to test and evaluate some of the criteria.   Thus, the GPML Requirements found on page 6 should be evaluated prior to any final action by ICANN.  In particular, SIIA believes that the first criterion (Ownership by the trademark owner of 200 trademark registrations of national effect4 for a GPM that have issued in at least 90 countries5 across all 5 ICANN Regions) and the third criterion (Registration of second level domain names identical to the GPM in 50 TLDs) are likely to be far too restrictive to be practical, even for large, global multi-nationals.  In our view, the first one should be adjusted so that the test is registrations in at least 40 countries across 4 of ICANN’s 5 Regions.   The third should be adjusted to be 20 TLDs.
The IP Clearinghouse.   SIIA commends the recommendation of the IRT to create an IP Clearinghouse to support new gTLD registries in operating cost-effective Rights Protection Mechanisms of all kinds that do not place a heavy financial or administrative burden on trademark owners.   We concur with the view in the draft Report that the IP Clearinghouse will deliver fast, accurate information in a standard format using a state-of-art technical platform that is secure and robust, and the IP Clearinghouse builds on prior efforts which have been used by validation agents in TLD launches since 2005.   We would, however, urge ICANN not to adopt a double registration fee system, where a rights holder has to pay once for registering its mark with the clearinghouse, and another to get notices.  In our view, there is no additional marginal cost, given the electronic nature of the communications that warrant this approach and double cost factor.   Instead, one fee, which should reflect the goal of encouraging widespread use of the Clearinghouse, includes both the registration and notice.
Draft Uniform Rapid Suspension (URS).    SIIA welcomes the draft proposal put forward by the IRT that all new gTLD registries be required, pursuant to their contracts with ICANN, to take part in a Uniform Rapid Suspension System (“URS”). The purpose of the URS is consistent with the goals of our industry, which look forward to a reliable mechanism to provide a cost effective and timely mechanism for brand owners to protect their trademarks and to promote consumer protection on the Internet.   We appreciate the IRT for recognizing that this is not a substitute for the Uniform Dispute Resolution Process (UDRP), which has been an invaluable and essential policy that has promoted confidence in the Domain Name System.  Rather, as the IRT correctly points out, the URS responds to the real situation that brand owners and Internet users find themselves facing:  unprecedented levels of abuse and infringement, which undermines trust in, and thereby negatively impacts the stability and security of the Internet.   Thus, as the IRT draft Report correctly concludes, the "URS is meant to deal with the most clear-cut cases of trademark abuses, while balancing against the potential for an abuse of process."   To that end, it is vital that during the process to adopt the IRT draft Report as a policy, the proper mechanisms are in place to reduce, if not altogether preclude, gaming of the system through either false claims or frivolous answers.   SIIA looks forward to discussion and further development of the URS as the process unfolds.  
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