Comments on IRT Report

IRT Committee Process

I have serious process concerns about this closed appointed committee accountable only upwards and representing only one side of the issue. This is a most unwelcome precedent.     
To be clear what is proposed here is a wholly new international registered trademark system. This is of such import that if it is to be explored it must be explored within the proper procedural structures. 
That this has not been done, given the current restructuring of the GNSO and the move to the working group model to improve transparency, openness, representativeness is frankly astonishing. 

Moreover wholly insufficient time has been provided for public comment on a proposal of such significance.
 

Having participated
 in prior processes
 where some of these ideas were touched on –it is shocking to see this failure of due process, openness and the exclusion of interested parties.  

Globally Protected Marks List & Clearing House 
This may look deceptively simple and inoffensive ---but its implications are incredibly far reaching and enormously significant.  These together represent a step towards a wholly new global registered trademark system. 
If this proposed direction is to be taken it would need to be taken with the greatest care and proper work. This work has not been done. These issues have not resulted in any agreement at international treaty level and so this proposal is premature and real caution is required. Such a significant step should not result from this last minute, procedurally challenged process.  

For exclusive registered rights in online words to be granted –proper care would need to be taken to reflect the defences and limitations that real offline trade mark law contains. These include limits for descriptive words, generic words, fair use, non-use, nominative use, criticism, parody and tribute. 
It is not as simple as marks that are globally protected. Major issues will arise as to territorial conflicts—the most controversial issue of all perhaps. How will the trade mark class specification system –whereby the same name is owned by different undertakings for different types of goods and services –enabling their peaceful co-existence offline –be dealt with online and when multiplied by country? Is this first come first served?  

These issues have not been resolved at treaty level so is it appropriate for ICANN to now peremptorily introduce a system? If such steps are to be taken –independent academic work should be commissioned and very careful thought given to developing countries and language issues.       
Uniform Rapid Suspension 
Any takedown system will have to be balanced by a put back system and fair dispute resolution process. How will this deal with overreaching claims or –conflicting rights from different territories? 

Whois  

Adjustment and exceptions for protection of sources and for political speech are critical. These issues must be weighed against the concerns for mere property interests.    

Victoria McEvedy 
IPC Member 

6 July 2009
� These comments have been prepared in great haste at the eleventh hour on the most superficial analysis of a summary of the report and further time is still needed. 





�Although as a member of a different constituency


� The GNSOPDPDec05 on Introduction of New Top-Level Domains considered essentially very similar issues in both the Reserved Names Working Group (RN-WG)and the Protecting the Rights of Others Working Group (PRO-WG) in 2007,  culminating in the GNSO final Report on the New gTLDs� � HYPERLINK "http://gnso.icann.org/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm" �http://gnso.icann.org/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm� approved by the GNSO Council on 6 September 2007. All GNSO interested parties were capably represented in the working groups and in Constituency Statements. 








