BUTERA & ANDREWS

Attorneys at Law

1301 Pennsylvania Avenue, N.W.

Washington, D.C. 20004-1701

202-347-6875

Philip S. Corwin, Partner

pcorwin@butera-andrews.com
By E-Mail to: 
irtp-b-initial-report@icann.org
               August 8, 2010


Board of Directors

Internet Corporation for Assigned Names and Numbers (ICANN)

4676 Admiralty Way, Suite 330 
Marina del Rey, CA 90292-6601

Re: Inter-Registrar Transfer Policy Part B Initial Report
Dear Members of the ICANN Board:

This comment letter is submitted by the Internet Commerce Association (ICA) in regard to ICANN’s July 5th notice establishing a period for public comments on the Inter-Registrar Transfer Policy Part B Initial Report
ICA is a not-for-profit trade association representing the direct search industry. Its membership is composed of domain name registrants that invest in domain names (DNs) and develop the associated websites, as well as the companies that serve them. Professional domain name registrants are a major source of the fees that support registrars, registries, and ICANN itself. The ICA is an International Member of ICANN’s Commercial and Business Constituency.

Executive Summary
We recognize that the current report is merely preliminary and that the Working Group (WG) will not issue final conclusions and next step recommendations until its consideration of all public comments that are submitted on this matter.

Nonetheless, we must strenuously object to adoption of the proposed ETRP in its current form. It could be extremely disruptive to the secondary domain marketplace to the detriment of both sellers and purchasers. It could also be subject to substantial abuse given the lack of effective sanctions for unjustified ETRP filings and the complete absence of any suggestions for a timely, fair and due process through which good faith domain purchasers could object to ETRP filings that they believe to be unjustified.   

Expedited Transfer Reversal Policy (ETRP)

ICA members hold large portfolios of domains and some have been the victim of domain hijackings; some ICA members also operate registrars and have had customers who have been the victims of such hijackings, or have received transferred domains that were obtained illicitly. Hence, we support the goal of having an expedited process that would supplement the existing Transfer Dispute Resolution Policy (TDRP) to more expeditiously address the return of domains that have been stolen or otherwise obtained through fraud and deception.

Notwithstanding our support for that goal, we cannot support the adoption of the ETRP as currently proposed by the Working Group. Without significant modification, the ETRP could seriously disrupt the smooth functioning of the secondary market for domains which serves ICA members as well as a broad spectrum of other parties ranging from multinational corporations to small businesses and individuals. Domain sales in the secondary market and subsequent transfers are roughly equivalent to the daily volume of new domain registrations, so this is a very large and significant marketplace that could face potential disruption.

The possibility that a selling party can initiate a theft claim up to six months after a domain’s transfer creates a period of uncertainty that is far too long. This would mean that a legitimate transfer that involved a change in registrars, to that of the purchaser, could not be considered final for six months – and the majority of legitimate domain sales and subsequent transfers include a change in registrars. The theft of a valuable domain would almost surely be discovered within a short time after its occurrence, so we are at a loss to understand why such an extended period of uncertainty is being proposed. The prior domain registrant could wait almost the full six months had transpired before initiating an ETRP action and yet would still be assured that the disputed domain would be transferred back within 48 hours -- while the new registrant would only be notified of the reversal and transfer back after it had occurred. This proposed process hardly seems balanced.
Further, the proposed ETRP contains no effective sanctions against a seller who initiates an illicit reversal action and, until such a component is incorporated, it is premature to consider moving forward with it. In addition, the proposal fails to even suggest a fair and effective means by which the purchaser of a domain can dispute an ETRP filing – in the Preliminary Conclusions of the Working Group it is conceded that “The WG agrees that there should be a mechanism to dispute a an ETRP but has not reached agreement on how such a mechanism might work”. That lack of agreement leaves all the power in the ETRP with the domain seller, and provides insufficient due process and no effective means for a good faith purchaser to dispute an unfounded ETRP. After all, a good faith purchaser who was the subject of an unfounded ERTP would be out both the domain and his purchase money with no clear means of redress. These serious omissions render the ETRP proposal unacceptably incomplete and, consequently, any consideration of its adoption would be premature.
The ETRP as proposed would harm both legitimate sellers and buyers. Sellers would likely see the uncertainty created by its adoption depress secondary market sales prices. Purchasers – including the corporations that often access the secondary market for domains related to yet-unannounced new products and services – could well face attempted reversals by sellers who decided they had made the sale for an insufficient sum. Absent a far shorter window for a reversal’s initiation, effective sanctions of abusive ETRP users, and clearly delineated due process rights for purchasers, this proposal should not move forward.

“Thick” WHOIS for all gTLDs

The ICA has no objection to the initiation of a policy development process (PDP) to consider whether all gTLDs should be required to maintain a “thick” WHOIS so as to better facilitate the secure transfer of all registrant contact information. Until such a PDP is initiated and reaches its conclusions we do not support changing current practice and adopting a rule that only a registrant, and not its administrative contact, can initiate a domain transfer that does not modify contact information. However, we would not object to ICANN providing additional advisory guidance to registrars on this issue.
Change of Registrant Coincident with Change of Registrar

We agree with the WG’s conclusion that no change should be proposed in regard to situations where there is a change of registrant in close time proximity to a change of registrar. While such events may sometimes be an indicator of a fraudulent transfer, this is also the usual practice for entirely legitimate sales of domains in the secondary market and related subsequent transfers. 

Locking of Domain Name Subject to UDRP Proceeding

We have no objection to consideration of whether a domain should be locked when it is subject to a UDRP proceeding so long as that matter is considered within the context of a balanced and comprehensive PDP on UDRP reform. ICA has long been on the record as favoring such a PDP to consider current dissatisfaction with the UDRP from the perspective of both complainants and registrants. No issues should be considered “off the table” for consideration through such a UDRP reform PDP.
Modification of Denial Reason #7
The Registry Stakeholder Group has proposed that reason # 7 for denying a domain transfer – that the domain was already in “lock status” provided that the Registrar provides a readily accessible means for the Registered Name Holder (RNH) to remove the lock status  -- be clarified to require that where the Registrar does not provide a means by which the RNH can remove the lock status on their own then the Registrar must facilitate removing the lock within five calendar days of receiving a request to do so from the RNH.
We believe that such clarification is worthwhile but wish to review comments received from registrars on the question of whether administrative considerations, including determination that the RNH request is bona fide and not fraudulent, allow for compliance within a five day period.  
Conclusion

Thank you for your consideration of our views in this matter. 

Sincerely,

Philip S. Corwin

Counsel, Internet Commerce Association
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