“Primum non nocere” – “First, do no harm”.  This ancient guiding principle is a tenet codified into our Memorandum of Understanding with the U.S. Department of Commerce by way of a prohibition that states: “Neither Party, either in the DNS Project or in any act related to the DNS Project, shall act unjustifiably or arbitrarily to injure particular persons or entities or particular categories of persons or entities”.  As an organization, we well comprehend the notion that our proposed policies have the potential to impact disparate parties that rely upon the domain name system, and as such, our policy development processes have always placed a high value on proactive outreach to those whose interests might be harmed as a result of our recommendations.
As we move forward with the introduction of new Top Level domains, we are cognizant of the fact that some TLD applicants will invariably be proposing TLD strings that will correspond with top-level domains already in use within non-legacy root systems.  Although ICANN as an organization has sufficient prior experience with such matters (as attested by the earlier domain name collision between the .biz TLD managed by Leah Gallegos’ BIZ TLD Registry, an entity of the AtlanticRoot Network, Inc. (ARNI), and the .biz TLD currently sponsored by NeuLevel, Inc.), ICANN still does not have a GNSO-recommended policy to deal with the potential for harm occasioned by such collisions in the namespace.  This paper is written in order to establish such a policy.
This paper will deliberately not comment on the host of controversial issues surrounding the prospect of domain name collisions as these matters already have been thoroughly discussed by the Internet community.  However, it must be stated at the outset that it remains vitally important to clarify that although a prior DNSO resolution declared the issue of multiple roots as outside the scope of the DNSO, the need to allow for the mitigation of harm that may result from namespace collisions indeed remains a matter clearly within the scope of the GNSO.  
As ICANN Board director Michael Palage noted in his “Registry Failure White Paper”, although ICANN bylaws establish its role as a technical coordinating body, and not as a consumer protection agency, there are times in which policy development reasonably and appropriately related to technical functions can intersect with protection mechanisms, i.e. UDRP, redemption grace period, etc.  In that same vein, when the GNSO proposes policies to govern the introduction of new TLDs, it must ensure that it occasions neither unjustifiable nor arbitrary harm, and acts when required to supply necessary protection mechanisms to those parties potentially impacted by its proposed policies.  The introduction of new TLDs will, without a doubt, occasion harm to those entrepreneurs that have built registries in the non-legacy root system; it will be important for the GNSO to lessen or to try to lessen the seriousness or extent of harm that will necessarily occur when ICANN approves a colliding top-level domain.  This paper will propose protection mechanisms designed to limit the harm caused by the introduction of conflicting TLDs.
The members of the inclusive roots community tacitly recognize the potential for harm.  Within the last few days, John Palmer (ADNS -- Owner/Operator of the .USA, .EARTH and .Z TLDs since September 1995) wrote to Vint Cerf via CircleID stating:  “When is ICANN going to recognize that INS TLD operators are real businesses with real employees and customers who are harmed by ICANN's failure to simply recognize these TLDs?”  It is clearly time for the GNSO to also recognize this very real possibility of harm, and to act to establish protections for those that the White Paper recognized as having positively “contributed to the community's dialogue on the evolution of DNS administration”.  
This is a community of Internet pioneers that is worthy of our respect.  They are a community that deserves whatever measure of protection the GNSO may devise, as ICANN, in time, will steadfastly act to supplant their businesses one by one as it moves forward with the ongoing launch of new TLDs.  These men and women are the TLD managers that operate what once was termed “experimental registries” on the periphery of the legacy root system – their names, their work and their passion are known to many of us:  AlterNIC, the Independent Root Operator’s Network, Atlantic Root, Pacific Root, ORSC, Name-Space, ADNS, eDNS, UnifiedRoot, OpenNic, Dot-Web, Dot-Love, Iperdome, and more.  As an organization with “core values”, we cannot put in place new policies to promote new TLDs while cavalierly turning our back on these pioneers – we, the GNSO, need to do the right thing… even bodies that confiscate by right of eminent domain have been known to offer some form of compensatory consideration to those impacted by their action.  
I ask you to consider the following proposal designed to mitigate the harm that we will surely cause… and make no mistake about it, harm is on the horizon.  If, for instance, we decide to proceed on the basis of auctions, there is little doubt that there are many entities that could outbid Christopher Ambler for the .web TLD.   TLDs at the top of the list for many alternate registries, such as .club, .shop, .firm, .kids, etc. will rapidly be scooped up no matter what the allocation methodology chosen.  Each significant TLD that we launch will impact an alternative/inclusive root registry that is currently offering registration services for these domains.
How shall we compensate these businesses for the loss that we will occasion?  The answer lies within another principle:  First Come First Serve.  If we cannot protect the investments made by this community as registries, we can certainly offer this community a measure of protection/compensation by granting them the opportunity to function as ICANN-accredited registrars who will have the first right to offer registrations within the TLD whose registry management they will forfeit.  
This approach will require a commensurate change in ICANN policy, replacing equal access provisions for registrars with a policy designed to offer preferential treatment (on Sunrise and Land Rush registrations only) to these victims of the ICANN process.
