August 18, 2006

I am submitting the comments below in a personal capacity:

3. Taking into account the experiences from the 2000 and 2004 round of new top level domains, do you have further comments to make about streamlining the application process? 

I believe it is important for ICANN to streamline the TLD application process.  I feel the best opportunity for ICANN to accomplish this is by taking steps to ensure objective application criteria that will, in turn, produce an objective evaluation process.

A key distinction, and improvement, to the 2004 round was the addition of independent experts to perform the evaluation.  This step has afforded ICANN and the greater community the opportunity to hear feedback directly from independent experts with regards to the objectivity of the selection criteria.

The Sponsor & Other Issues independent team of experts provided the following valuable insight to the S & OI criteria:

1. The questions required, in some cases, subjective and futuristic judgments about how the applications may meet the criteria.

2. [Level of Support from the Community]…was a particularly subjective judgment. 

3. [Community Value]…required the ET…to make subjective and futuristic summations of the likely success of any of the successful TLD’s.

A close examination of the findings under the Community Value criteria sheds light as to where the independent experts needed to apply a subjective determination to perform their task.  The 5 sections of Community Value are provided below along with the number of applicants (out of 10) that were evaluated to meet the particular criteria:

	COMMUNITY VALUE CRITERIA

	Addition of New Value to the Internet Name Space
	 2

	Protecting the Rights of Others
	 7

	Assurance of Charter Compliant Registrations and Avoidance of Abusive Registration Practices
	 9

	Assurance of Adequate Dispute Resolution Mechanisms
	 9

	Provision of ICANN-Policy Compliant Whois Service
	10


Much of the “Community Value” criteria served the intended purpose of allowing the applicant a method to state its case for “differentiation”.  It seems clear to me from the chart above that it is the “Addition of New Value to the Internet Name Space” criterion that caused the independent experts to state its conclusion that it needed “to make subjective and futuristic summations”.  “New Value” criteria included vague concepts such as: “a broad and lasting field of human, institutional or social endeavor“, “enhanced diversity” and the “enrichment of broad global communities”.  Thus, while it is likely that the original intent of this criterion was to afford the applicant an ability to offer its case for “differentiation”, what we have learned is that criteria based upon vague concepts is very damaging to an independent team to perform an objective evaluation.   Towards the goal of streamlining the application process, selection criterion based upon very vague concepts is what has shown to require remedy, in my view.
In the GNSO Initial Report dated July 28th, Term of Reference 2 contains the following language:

Applicants must offer a clearly differentiated domain name space with respect to defining the purpose of the application.

At this stage, the concept of “differentiation” appears to be carrying forward into any new TLD application round.  I agree that it should but the question becomes how to strike the balance by way of criteria that enable independent experts to perform an objective evaluation
.
With objectivity in mind as this relates to “differentiation”, it does seem clear that the independent team was able to objectively evaluate criteria related to “Assurance of Charter Compliant Registrations”.  Nine of 10 applicants in 2004 were deemed to have met the Charter compliant criteria
.  
The 2004 RFP defined “Assurance of Charter Compliant Registrations” criteria as follows
:

· Discourage registration of domain names that infringe intellectual property rights;

· Ensure that only charter-compliant persons or entities are able to register domain names in the proposed new TLD;
· Reserve specific names to prevent inappropriate name registrations;

· Minimize abusive registrations;

· Comply with applicable trademark and anti-cybersquatting legislation; 

· Provide protections (other than exceptions that may be applicable during the start-up period) for famous name and trademark owners.

Regardless of whether an application received by ICANN is sponsored or unsponsored, it is the Charter where the applicant defines 1) TLD purpose and 2) TLD name eligibility.  This point is further illustrated by the fact that it is the applicant’s Charter that becomes incorporated directly into the TLD operator contract with ICANN
.   
For these reasons, I believe that it is the Charter compliance criteria that have shown to be the most objective approach for an independent team of experts to evaluate “differentiation” by an applicant.  From an ongoing operational view, I believe this is also consistent to the reason why the applicant’s Charter is incorporated directly into the TLD contract
.
7. Do you have any further views on the kinds of new TLDs that might be encouraged? Specifically, do members of the community expect the existing differentiation between sponsored, generic, chartered and open TLDs to remain?

If overriding goals of a new TLD application process are to include 1) objective evaluation criteria and 2) differentiation, then existing distinctions such as sponsored or unsponsored are not as relevant versus whether or not the applicant can 1) define the TLD purpose and 2) define the TLD name eligibility in line with its stated purpose.  Both of these concepts for differentiation are accomplished through the Charter document and the 2004 process has told us that a team of independent experts can objectively evaluate “Assurance of Charter Compliant Registrations” by an applicant.

Thank you for your consideration of my comments.

Sincerely,

Ray Fassett
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� I think it is fairly clear that attempts to define differentiation with criteria such as “Addition of New Value to the Internet Name Space”, “Enhanced Diversity”, “Appropriateness of the Sponsoring Organization”, “Level of Support from the Community” and “an understanding of how common needs and interests of the applicant group could be differentiated from the global Internet community”, will result in a compromise to an objective evaluation process.  At best, this type of criteria has shown to swing far more towards a comparative style evaluation – shown to require subjective and futuristic judgments by independent evaluators - that inherently means movement away from an evaluation process that can be seen as objective.


� For 7 of these 9 applicants, it can only be concluded that the independent team felt they were not able to perform an evaluation absent of “subjective and futuristic judgment” to the other S & OI criteria.   
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� Basically, the differentiated terms for the existence of the TLD as proposed by the applicant are achieved in the operator contract via inclusion of a Charter.
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