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I ntroduction

As part of its recent initiative to introduce nevengric top-level domains (gTLDs), ICANN
commissioned an independent third-party report aeihined Dennis Carlton, a Professor of
Economics at the University of Chicago, to consittex introduction of new gTLDs in terms of
consumer benefit as well as pricing issues. BsgfieCarlton wrote two reports, which were released
on March 4, 2009. The two reports written by Psete Carlton are entitledPfeliminary Report of
Dennis Carlton Regarding Impact of New gTLDs on §ioner Welfarg (“Consumer Welfare
Report”) and “Preliminary Analysis of Dennis Carlton RegardiRgce Caps for New gTLD Internet
Reqistries’ (“Price Cap Report”).

In the Consumer Welfare Report, Professor Carltas asked to analyze the introduction of the new
gTLDs from an economic perspective, and to “idgnéihd address the benefits and costs associated
with ICANN’s proposal.® Professor Carlton concludes that the new gTLEnéwaork “is likely to
improve consumer welfare by facilitating entry amdating new competition to the major gTLDS:..”

In the Price Cap Report, Professor Carlton wasdagkéaddress whether price caps that limit future
increases in prices charged to registrars of thesegTLDs would be necessary to insure the potentia
competitive benefits of the new gTLD%.Professor Carlton concludes that “price capsedings on
prices charged by operators of new gTLD registaiesunnecessary to insure competitive benefits [of
the new gTLDs].*

AT&T has asked me to review and critique the repartitten by Professor Carlton. | am an
economist by training, with a Ph.D. from MIT. AfteIIT, | spent five years as an Assistant Professor
of Economics at INSEAD, a business school nearsPhdfore joining the Federal Communications
Commission (FCC). At the FCC, | worked on a widenge of policy analyses and regulatory
decisions concerning Internet issues, market ogernimd mergers. At Analysys Mason, | am currently
the Head of the Regulation Sector, as well as resple for running our US office in Washington
DC. | have conducted a number of market reviewsfiormation and Communications Technology
(ICT) industry sectors over the past 15 years, Witiave been presented to agencies including the
FCC and the European Commission, and have alsauctadisuch reviews on behalf of a number of
regulators including the Info-communications Deypahent Authority (IDA) in Singapore.

Ref: 11495-145

Consumer Welfare Report, para. 4.
Id., para. 5.
Price Cap Report, para. 4.

Id., para. 5.
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In this document, | will respond to each reportividlally below, showing that Professor Carlton has
made some specific assumptions in each reportdhable him to reach his conclusions. This
document discusses why these assumptions are lat aad the impact that this has on Professor
Carlton’s conclusions. In addition, | will focus @ critical piece of economic analysis that Predes
Carlton has explicitly avoided, and how this coaftkct the analysis of the impact of the new gTLDs.
This review also contains a preliminary view of bb@rimary and secondary data that are needed to
answer the questions raised by ICANN; in terms dmary data, MarkMonitor, a company
specializing in Internet brand protection, has geagly provided data and insight based on their
specialized expertise.In addition, Marilyn S. Cade, CEO of ICT Strategian expert in ICANN and
Internet Governance matters, provided helpful imsigand background information to support the
Report.

As the Department of Justice (DoJ) and Departmém@ammerce noted in response to the ICANN
proposaf, in 2006 the ICANN Board directed the Presidentineestigate the competitiveness of
domain registration. Specifically, the Presideaswlirected as follows:

...to commission an independent study by a reputazenomic consulting firm or
organization to deliver findings on economic quesdi relating to the domain registration
market, such as:

— whether the domain registration market is onekatasr whether each TLD functions as a
separate market,

— whether registrations in different TLDs are sitb&tble,

— what are the effects on consumer and pricing iehaf the switching costs involved in
moving from one TLD to another,

— what is the effect of the market structure andipy on new TLD entrants, and

— whether there are other markets with similar assuand if so how are these issues
addressed and by who?

Professor Carlton noted that this study could Heetmnomic interest, ... [but] not necessary for the
evaluation of ICANN's proposaf”’However, | consider that the results of such alystwould
necessarily have impacted Professor Carlton’s osiams. As such, | will outline this economic study
below, after focusing on the two Carlton reports.

http://www.markmonitor.com.

US Department of Justice and Department of Commerce Letter to ICANN regarding ICANN’s efforts to introduce gTLDs, p. 1.
http://www.ntia.doc.gov/comments/2008/ICANN_081218.pdf.

ICANN, Special Meeting of the Board Minutes (October 18, 2006), http://www.icann.org/en/minutes/minutes-18oct06.htm.
Consumer Welfare Report, para. 51.
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Consumer Welfare Report

Overall, Professor Carlton bases his conclusionttteanew gTLD framework will improve consumer
welfare “on the fundamental principles that conpsri promotes consumer welfare and restrictions
on entry impede competitiod.” Professor Carlton provides a number of genera specific
examples. In general, he notes the Departmenusticé (DoJ) and Federal Trade Commission
Horizontal Merger Guideline$,which state that “entry has the potential to ‘deuact the competitive
effects of concern,” and cites his own economitlieok on the impact of entry. He also cites more
specific examples in the economic literature, idolg papers on the benefits of the introduction of
cellular telephone services and the introductiothefminivan?? He does not relate these examples to
the relevant domain registration market, howevererisure that the general theory fits the specific
case.

Indeed, the theoretical impacts of entry must dges to a detailed review. For instance, Professor
Carlton has not cited the full context of the quao¢eselected from the Horizontal Merger Guidelines
in particular, the Guidelines do not merely assuiad entry will counteract any competitive effects,
but rather specify the conditions under which emiily be effective. The full context of the seledt
guote is that a merger is not of competitive concérentry into the market is so easy that market
participants, after the merger, either collectivetyunilaterally could not profitably maintain aiqe
increase above premerger levels.” Further, “[g]m®rthat easy if entry would be timely, likely,dan
sufficient in its magnitude, character and scopedéter orcounteract the competitive effects of
concern.”*®* Thus, the full context highlights two importantestions in the present inquiry — whether
there is market power in the domain registratiorrkeia and whether there is evidence that entry
would be sufficient to counteract such market povirofessor Carlton has chosen to ignore both
guestions in favor of a general statement aboubémefits of entry.

Further, the section of Professor Carlton’s texkbtimat he cited in favor of the benefits of entry
actually focuses predominantly on barriers to emtather than the role that entry plays in maintan

Ref: 11495-145

Id., para. 5.
10 1992 Horizontal Merger Guidelines (with April 8, 1997 Revisions to Section 4 on Efficiencies, Department of Justice and Federal Trade
Commission. See http://www.ftc.gov/bc/docs/horizmer.htm.

1 Consumer Welfare Report, para. 21 and n. 18.

12 Id., para. 42.

13 Horizontal Merger Guidelines, Section 3.0. Emphasis added to indicate the quote chosen by Professor Carlton.
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competitive market§. The book lists three categories of entry barriefsyhich one is product
differentiation, defined as “related products thate varying characteristics so that consumersotio n
view them as perfect substitutés.” As an example of the impact of product differatiin, the
textbook describes frst-mover advantage, whereby “the first firm to enter incurs lower rketing
costs because it faces no rivals,” such that ifldber firms to enter have higher marketing cotsten
“the first firm has a permanent advantage — a lamgbarrier to entry — and can maintain high
prices.™® As an example, Professor Carlton writes that néy arise when, “because the product of
the first firm in the market is familiar to custoragthey may be reluctant to switch to a new brahd.
Nowhere in the present papers does Professor @addsh whether such an advantage has accrued to
the first gTLD, the .com domain, at the expensenwire recently introduced gTLDs, or the
implications of such a first-mover advantage.

One means of answering whether new entry would ufgcient to counteract any market power

would be to study whether the original gTLD, .comas a first-mover advantage, by studying the
impact of the recent entry of gTLDs. There haverbavo waves of entry in gTLDs, along with the

creation of sponsored TLDs, as shown in Figureldvine

14 . ’ . L -
In the Consumer Welfare Report, Professor Carlton notes that “entry is recognized to play a central role in maintaining competitive

markets” and in n. 18, cites his textbook, Modern Industrial Organization, 4™ ed., pp. 77-82. The header that precedes the cited pages
starts on page 76, and is entitled “Definition of Barriers to Entry”, with paragraph headers beginning on page 77 entitled “Entry Barriers”,
“Exit Barriers”, and “General Evidence on Entry and Exit” on the following page. On page 79 there is another header, “Identifying Barriers
to Entry,” followed by another on page 80 entitled “The Size of Entry Barriers by Industry” that runs to page 82, where a new section on
Externalities begins. Dennis W. Carlton and Jeffrey M. Perloff, Modern Industrial Organization, Fourth Edition, 2005.

B d atp. 79.

¥ 14 atp. s0.

Yoo
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Year of creation Generic TLD Sponsored TLD Figure 1: List of generic
Original (1984)' .com Top-Level Domains
.org (gTLDs) [Source:
.net ICANN]
2000 .biz .aero
.info .coop
.name .museum
.pro
2004 .asia
.cat
.jobs
.mobi
tel
travel

Professor Carlton has effectively dismissed foliewvthe most relevant set of data for determining
whether his overall thesis is correct in this mark8pecifically, he states that it is not necegsar
complete the economic study of whether existingkeigrare competitive or not because "it is likely
that consumers would nonetheless realize signifitemefits from new gTLDs.?' However, he
concedes that the new gTLDs such as .info andhdiz achieved “only limited success in attracting
registrants and Internet activity’and later he acknowledges that an analysis dftpact of the entry

of the recently introduced gTLDs such as .info and would be interesting and “...contribute to our
understanding of the effects of entry on consumelfare”, but states that the “data necessary to
perform such a study are not maintained by ICARNNot having determined that the recently
introduced gTLDs are providing benefits, Profegsarlton has little, if any, basis for concludingith
introducing new ones would be even more beneficial.

Figure 2 below shows a sustained increased grawitom during the past decade, with some growth
remaining in the other original gTLDs, .net andg,3rand relatively low growth in two recently

18 . . . .
It has been noted that there were seven original TLDs — the others are .gov, .mil, .edu, and .int. These are not included here because

they are meant for specific types of organizations, and thus are not available as substitutes for private users of the generic and sponsored
TLDs listed in the table.

1 Consumer Welfare Report, para. 8.

20 Id., para. 9.

n Id., para. 23.

22 ’ ’ . " h . ’
Although .org is commonly recognized as used by non-commercial entities, there are no registration requirements such as for .gov or

.edu, and thus has been included it because it can be used by companies as well as individuals in substitution for another gTLD.
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introduced gTLDs, .info and .biz. This data isitable to ICANN, and indeed cited by ICANN on
its website, and provides a preliminary view tltatm may have been able to maintain its first-mover
advantage in the years since its introduction.

80
70
60
50
40
30
20

10

gTLD domain names worldwide (millions)

PIIII PSP F PP P PP PSSP
sz?\ %Q/Q N @fz?\ %Q/Q N @fz?\ 6Q’Q NG be* 6Q’Q NG be* 6Q’Q NG be* 6Q’Q NG be* 6Q’Q 3

Biz ====Info Net Com Org

Figure 2: Major gTLD domain names count [Source: Zooknic]

In addition, Professor Carlton overlooks other ptg evidence about the impact of competition from
the recently introduced gTLDs — for instance, hguas that competition “has the potential for
inducing registries of regulated TLDs to reducegsibelow these cap¥”but does not check whether
this has occurred already for the regulated gTLiadably .com. A hard price cap has existed for
.com with a current price of $6.86. The VeriSiggistry for .com is allowed to raise the price bgp

up to 7% at least four out of six years in theirent contract, and has raised it, with no evidethe¢
prices have fallen below the caps. As ICANN séts price caps for .com and the other regulated
TLDs, it is well within their knowledge whether thetual prices are below the price caps orhot.

Further, he argues that the proposed gTLDs wilfdase innovation, but does not cite any new
innovations at the registry level to date, whichuldobe publicly available (and presumably would be
trumpeted by ICANNY>  Indeed, innovation in gTLDs may be supersededders’ own initiatives,

= Id., para. 24.

See the registry agreements under http://www.icann.org/en/registries/agreements.htm for price cap information.

% Id., paras. 25 and 26.
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as in the following example. Given the challengépresenting web pages on mobile devices with
smaller screens, a new sponsored gTLD, .mobi, wasded to a consortium of stakeholders as a
means of providing differentiated domain names thédr exclusively to mobile content. However,
many websites are introducing their own sub-domuiitis the m. prefix to denote mobile web pages.
(e.g. m.analysysmason.com vsyw.analysysmason.mdbi Using the m. prefix has the advantage of
not requiring users to remember a new top-levelaonbut rather putting m. in front of the main
domain name), and does not require a new regtrati.mobi?® According to hosterstats, .mobi had
840,581 distinct domains by April 2009, but thigl gtales in comparison to the over 80 million
domains in .com’ This shows that new gTLDs are not always neceskarynnovation, and the
advantages of having one domain name with an esttall Web presence may trump any other
advantage that .mobi could bring.

The competitiveness of existing markets is impdrthaecause if demand is largely for .com then there
is little evidence that there will be much demand dther gTLDs. On the flip side, however, there
may be markets for specific categories of domaimewm such as sponsored TLDs (sTLDs) or
country-code TLDs (ccTLDs). In this inquiry, wetegorize two types of registrations, defined as
follows:

« Core regidtrations. These are registrations that are used for a coyganain website, or to
complement the main website in some way — eithghlighting different brands or in a different
language, for instance. Such registrations mag tdvantage of different TLDs, such as for
example a website in .mobi that is targeted at raal@dvices

- Defensive registrations. These registrations are not unique, in that theynot resolve, or they
redirect traffic back to a core registration, or dot contain unique content — for instance
registrations that contain typos of a trademarkathen These are registered to prevent a
cybersquatter from registering them instead, orrecevered from cybersquatters who registered
them first.

Section 4 contains an outline of how the originedbremic study called for by the Board could be
conducted, which would determine the extent of oetitipn for existing gTLDs and how to identify

where expansion would provide economic benefitdiénform of choice for Internet users interested
in registering a new core domain name. Demand:déoe and defensive registrations will provide
guidance as to which new TLDs may attract more rds¥e or core registrations — for example,
significant unique usage of certain ccTLDs may ¢atk demand for other ways to meet international
needs, such as using Internationalized Domain Na@esopposed to the current ASCIlI domain

% See http://mtld.mobi

See http://www.hosterstats.com/DomainNameCounts2009.php.
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names). In any case, Professor Carlton has netdam any specific evidence of benefits from the
recently added gTLDs, or of adding new ASCII gTLDgler the proposed framework.

In addition to not having established that new AS§IILDs would provide any benefits, Professor
Carlton dismisses arguments that they can haveaestg. He argues that the fact that the new gTLDs
have not achieved many registrations (e.g. .info Hanillion, .biz has 2 million) shows that these i
not a need for a large number of defensive regisirs, because there are far more registrations in
.com which have evidently not all been duplicafeddowever, this analysis misses two points:

« First, many of the defensive registrations arealhtun .com itself, reflecting the primacy of this
domain. As discussed below, defensive registratiomot simply a matter of registering the
company name in other domains, but protecting maaigted names as well, including the
companies brand and even model names, as welpagrgphical misspellings of the name and
potentially negative variations as well.

« Second, the question is not just how many registratare in gTLDs other than .com, but how
many of them are unique versus how many of them dmfensive registrations. A unique
registration would be when a company uses a doamits main registration, or a company uses
different domains for different purposes. It is mmderstanding that a detailed analysis of the root
zone file, coupled with a sophisticated analysisafpled domain registration portfolios from
different categories of wusers (including multinab corporations, small businesses,
organizations, and individuals), could be used iffemntiate unique versus defensive
registrations.

The table below quantifies defensive registratimngive multinational corporations, from a variedj
sectors: e-commerce, entertainment, informationcamdmunications technology, travel, and finance.
The data in this table was collected and analyzeblarkMonitor? For purposes of this table, and in
line with the definitions above, core registrati@ms defined as those names whose purpose isvi® dri
traffic or Internet commerce and are promoted widddefensive registrations are maintained to stop
infringement and prevent consumer confusion, aedat primary website traffic drivers. Examples
of defensive registrations include variations, mé&kngs, and formerly typo-squatted and
cybersquatted names, including those recoveredghraegotiation, litigation or arbitration.

8 Consumer Welfare Report at paras. 44 and 45.

The client data supplied were provided anonymously with the permission of the MarkMonitor clients represented.
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Company A Company B Company C Company D Company E  Average
Total 3,960 8,654 4,330 1,892 4,989 4,765
Registrations
.com 21% 36% 43% 25% 7% 28%
Other gTLDs 20% 36% 18% 27% 54% 33%
ccTLDs 56% 27% 36% 46% 39% 38%
sTLDs 3% 1% 2% 1% 0% 2%
Core 475 4 45 7 247 156
Registrations
gTLD 181 4 10 6 105 61
ccTLD 295 0 35 1 142 95
Defensive 88.01% 99.95% 98.96% 99.63% 95.05% 96.73%
Registrations
Core 11.99% 0.05% 1.04% 0.37% 4.95% 3.27%

Registrations

Figure 3: Representative Registrations [Source: MarkMonitor]

The data provides significant evidence of the nmagiei of defensive registrations for this sample of
multinational corporations. First, the companiegtis sample register an average of almost 5,000
names, of which only an average of 156 are actuedd for commercial purposes, and only 61 of
these on average are in gTLDs. As a result, alfd@% of the names are defensively registered,
representing a significant minimum cost simply foaintaining the registrations, setting aside the
costs that may have been incurred in recoveringadrtjrese names and of managing the portfolio
itself. Company B, for example, is noteworthy Bwimg 8,654 registrations of which only 4 are core
registrations. It is noteworthy that a significaarhount of the defensive registrations are in .com;
indeed, setting aside the ccTLD registrations, Wwiwe argue below may not be substitutes for the
gTLD registrations, 44% of all defensive gTLD rdgasions are in .com.

Professor Carlton also argues that there are esdtadl mechanisms for resolving domain name
disputes and other procedures that should lowerctis of defensive registratioifs. However,
Professor Carlton ignores the actual costs of ptioig the trademarks, as well as issues such as
protecting misspelled variants of brand names. ifgiance, he is not clear as to why the introducti

of a new gTLD such as .cars would increase thesafgtrotecting GM trademarksy having largely

% Consumer Welfare Report., para. 36.

st Id., para. 47.
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dismissed the need for defensive registrationserdlare a number of levels of trademark protection
that Professor Carlton seems to not have consideaeth of which has its own cost.

Defensive registrations of trademarked names aezl ue prevent the general phenomenon of
cybersquatting, whereby someone will register a trademarked nanweder to profit from that name,
either by selling the name back to the owner oationg a website that exploits the name. This has
been exacerbated by the practice of domain namie@ga# which a registrant can register a name
without cost and test if it attracts any browsergyrder to sell advertising, for instance. A waion of
this istyposquatting, whereby variations of the trademark will be régyjied in order to create traffic to
corresponding websites, which companies will alsuiget against. It is worth noting that companies
will not just defensitively register their own najmrut also for each of their brands. Thus, GM may
not just protect the GM name, but also each ofrtheinds (e.g. Chevrolet) and potentially each of
their models (e.g. Corvette). According to MarkMon as shown above almost 97% of a company’s
current domain portfolio may be made up of defemsagistrations.

Procedures that are in place to protect compatilehasse costs. For instance, a “sunrise regiigtna
period” is offered in new TLDs, during which tradark holders are given an early opportunity to
register domain names identical to their trademagksviding that their trademarks have been
registered prior to a particular date. The coghefsunrise registration is higher than for tlemdard
registration — for one TLD (.mobi), the former wd200 versus the standard fee of $12 per name —
reflecting the premium attributed to securing a @ama new TLD. A sunrise registration period is
then followed by a “sunrise challenge period”, whiallows third parties to challenge sunrise
registrations. Using .info as an example, Afiliajich manages the .info TLD, received 15,172
challenges on sunrise registratiéhs A significant proportion of the challenges invedv domain
names that used generic or geographical words. dduhe challenges, more than 93% of the
challenges were decided in favor of the challengigggesting that there may have been a wide variety
of abusive registrations. Challengers were requiepay a fee of $295, of which $75 was non-
refundable’® This suggests that even those procedures thatoajnotect trademark holders rights
may increase their costs for each additional Thineif they have no intention of using those TLDs
for core registrations.

2 According to WIPO: “the Center received 15,172 challenges. This caseload was comprised of 1,579 challenges filed by third parties during

the Sunrise Challenge Period ("Regular Sunrise challenges") (equivalent to an average filing rate of 12.3 challenges per calendar day) and
of 13,593 Challenges of Last Resort filed by the Registry [Afilias] between January 11, 2002 and April 8, 2002 (equivalent to an average
filing rate of 154.5 challenges per calendar day).” Of the regular sunrise challenges, 75.7% were decided in favor of the challenger (with
20.8% dismissed due to lack of payment of the challenge fee), while 95.8% of the challenges brought by Afilias were decided in its favor.
See http://www.wipo.int/amc/en/domains/reports/info-sunrise/report/index.html.

3 WIPO notes that “separate fee arrangements were made with Afilias to reflect its role as the Registry in the application of the .info Policy
and Rules, as well as its role as a mass filer of Challenges of Last Resort.” | understand that Afilias was able to negotiate a bulk discount
for these challenges. See http://www.wipo.int/amc/en/domains/reports/info-sunrise/report/index.html.
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Where a company is not able to reserve a relevamadth name, the Uniform Domain Name
Resolution Policy (UDRP) process enables traderarers to take back their trademarks. This also
has costs, which are approximately $5,000 or merdiling. Finally, where this is not successfall,
company may buy a name off a domain name holdechadan rise into the millions of dollars for
certain domains, such as the $3.85 million paid Y&.com (Yellow Pages). There is also a
significant cost simply in identifying and monitog infringing registrations in order to initiatecsu
actions, which increase by the number of TLDs thast be monitored.

Overall, the costs of trademark protection coveride range of actions. For instance, a study based
on MarkMonitor corporate clients revealed that camips spend on average $42,000 per year to
maintain their domain portfolios, of which an awggaof $38,000 was spent on defensive
registrations® Professor Carlton did not address why these owmstdd not increase when new
gTLDs were introduced.

In conclusion, there is no evidence of the typbaifeficial competition that Professor Carlton aggue
that the proposed gTLD framework will introduce. &ddition, there are far more defensive
registrations than Professor Carlton seems to laggeamed. In effectively dismissing the cost of
defensive registrations, the Consumer Welfare Rejpas failed to analyze the present status and
satisfaction of trademark holders with the curresfieguards, such as the UDRP. | have presented
evidence that costs to existing brand holders dready significant, such that the proposed
introduction of new gTLDs could bring significandlditional costs and resource burdens with little
offsetting benefit.

3 See http://www.techcrunch.com/2008/12/30/atts-yellowpages-paid-385-million-in-cash-for-ypcom/.

MarkMonitor analysis of the impacts on rights holders of defensive registrations.

..o’.'
& analysys
e MaAsON

Ref: 11495-145



3

Assessment of ICANN Preliminary Reports on Competition and Pricing | 12

Price Cap Report

The basic argument in this report is that, in nmoatkets, price caps are unnecessary for entrams, e

if customers are “sticky” due to switching costgcéuse the entrants must compete on pice.
However, again Professor Carlton either does nisider or dismisses the specific characteristics of
this market.

In particular, Professor Carlton dismisses therenisue of "consumer confusion or intellectual
property,®” which has a critical impact on the arguments fibléw. It is true that his basic economic
argument is correct in that without the "intelleadtproperty" issue, a price cap would not be neédualed
these markets, even with switching costs, becahes@éw registries would have to compete on price
and value added services to get any market shane the existing and other new registrfiesThis
assumes that, for companies seeking to registewadomain, price is a key consideration in choosing
a new gTLD over established gTLDs, such as .corman éfvlater there are switching costs in moving
away from the new registry. However this ignoresdence that .com may have a first-mover
advantage in terms of the preferences of the ragist and the familiarity of .com to consumers.

However, the critical issue is that defensive regigons are much less price sensitive than basic n
registrations. This can be seen first in the ngiliess of trademark holders to pay more for domain
name in a new TLD during a “sunrise period” in whisuch names can be reserved, as discussed
previously. Depending on how each registry hantdiesunrise registration period, costs of acqgirin
a specific name may have been high. The .asiassuperiod featured collision auctions, where if
multiple parties wanted the same name, it went idiately to auction. This occurred about 200
times with an average price of roughly $1,500, witle highest price paid being $112,111 for
discover.asid’ In addition, the costs of recovering a trademdrkdemain that has already been
registered by another company, as described alfmveutweigh the costs of defensive registration.
As a result, there are a number of reasons whyndefe registrations would be less price sensitive
than applications for unique registrations, whicaynbe more price sensitive. Thus, without a price
cap, the new registries could choose to keep priekgively high to profit from the defensive
registrations, at the expense of competing over meiyue registrations. By ignoring the intelledtua
property issues, Professor Carlton effectively déses its impact on prices.

Secondly, Professor Carlton ignores the implicaidor the legacy gTLDs if price caps are not
present in new gTLDs. It is my understanding thata result of an “equitable treatment” clause, th
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3% Price Cap Report, para. 12.

s Id., para. 4.

38 .
Id., section B.

3 See http://www.registry.asia
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legacy gTLD registries should be given the sammgesnd conditions extended to the new gTLDs;
this could result in the legacy registries of .congt, and .org as well as .info and .biz havingjrth
price caps removed.Since the vast majority of gTLD registrations,liming defensive registrations,
are in .com, for instance, this could raise codtgegistrations significantly. Professor Carlton
provides a relevant example of this phenomenorisndxtbook. He summarizes a study that shows
that, when drug patents expire and generics areduted, the price of the brand name (originalpdru
often rises. The issue is that the generics competerice. Rather than getting into a price wae, th
original developer will let the price sensitive trmers move to the generics, and focus on braral-loy
customers who are less price sensitive and wiktjgica price increase. Removing the price cap from
.com could lead to a significant price increaseeairat users with any form of brand loyalty to .com
(caused or augmented by switching costs), leavinly price-sensitive users to choose competing
gTLDs.

In addition, Professor Carlton’s argument that spoed TLDs do not exploit the fact that they have
no price cag$ ignores the fact that the sponsor of the TLD spomsible for denying applications that
are not validated as belonging in that sponsorextespthus eliminating the need for defensive
registrations and thereby forcing the sponsor tapsie on price, identity and services. For inganc
the registry for the sponsored .travel TLD, Traltia, includes in its terms and conditions that
“[e]ligibility is the central requirement to hold.&ravel domain name... Eligibility is based primgril
upon active participation in one of the 20 industegments identified by the Registry. Eligibilityr f
requested domain names is based primarily upotatiargship of the names to the business or entity
engaged in the identified industry segment. Theseh names are for the direct use in the busimress o
entity registering the name&.” In other words, travel companies can rest assiinagdothers will not

be able to cybersquat relevant domain names, amsldhn choose to register, or not, for business
purposes only. As evidence, it can be noted iuféi@ that only roughly two percent of defensive
registrations are in sponsored TLDs. In the unsped gTLDs however, defensive registrations are
needed, and therefore price caps would prevenhtad from being exploited.

40 ) . ) ) L
For instance, the equitable treatment clause in the .com registry agreement states that “ICANN shall not apply standards, policies,

procedures or practices arbitrarily, unjustifiably, or inequitably and shall not single out Registry Operator for disparate treatment unless
justified by substantial and reasonable cause.” See http://www.icann.org/en/tlds/agreements/verisign/registry-agmt-com-01mar06.htm,
Section 3.2 (b).

4 Carlton and Perloff, Modern Industrial Organization, Example 9.6 on p. 308.

42 Price Cap Report, para. 21.

43 ) ’ ’ " .
See http://www.travel.travel/index.php/authenticate-register/terms-and-conditions/. There have been some recent changes in the

sponsorship policies, as the result of a change in ownership.
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Outline of the economic study

An economic study along the lines of the ICANN Bbalirective is essential to determining the
answer to the question that the Consumer WelfappReaet out to study, namely whether the new
gTLD framework “is likely to improve consumer wealdaby facilitating entry and creating new
competition to the major gTLDs such as .com, .ael .org.* If the answer is that the new
framework will not likely improve welfare in gendréhen such an economic study can also identify
whether any specific subset of the new gTLD franweould do so.

The purpose of a market review is to determine kdrebne or more companies are able to exercise
market power. As defined in the Horizontal Mer@aridelines, “[m]arket power to a seller is the
ability profitably to maintain prices above compigé levels for a significant period of tim&.” It is
important to note that any company can restricpupr raise price, however, it is only market powe

if such actions arerofitable. In particular, in competitive markets, if a companyses prices above
the competitive level, it will lose customers te @ompetitors offering substitute goods and sesyice
thus making the price increase unprofitable. Tharse of the most significant factors mitigating
against the exercise of market power is the preseficsuch competitors — conversely, one factor
facilitating market power is barriers to the ergryexpansion of competitors, as described above.

The economic questions asked by the ICANN BoardtsnBoard Resolution of 2006 are those
typically asked in a market review, focusing on sjigns of market definitionwhether the domain
registration market is one market or whether each TLD functions as a separate market),
substitutability between existing services thatldaonstrain market powewbhether registrations in
different TLDs are substitutable), market features that could enhance market powhat (are the
effects on consumer and pricing behaviour of the switching costs involved in moving from one TLD to
another) and finally entry that could act to constrain narkRower Yvhat is the effect of the market
structure and pricing on new TLD entrants).

One immediate measure of whether or not market pasvbeing exerted, therefore, is to examine
whether or not prices are above a competitive levEhis is difficult, however, where there are
regulated price caps, as is the case for the gTwbere ICANN has imposed price restrictions on
registries, such as VeriSign, controlling the gTLBach as .com. In light of this difficulty, it is
common to start a review with a market definitisimich enables market shares to be calculated as a
starting point for a market review. For instaneepfessor Carlton in his textbook notes that where
price information is difficult to estimate, in ord&o reach some workable solution to the problédm o
determining market power, analysts and the codtts aefine a market and then construct a measure

Ref: 11495-145

4 Consumer Welfare Report, para. 21

45 Horizontal Merger Guidelines, Section 0.1.
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of market share’® A market definition also answers the first quastposed by the Board for the
economic study.

Market definition itself relates directly to sulbgtability between goods and services. Roughly
speaking, if demand for one service responds radilgeto the price of another, they are in the same
market. More specifically, the Horizontal Mergeui@elines staté"

A market is defined as a product or group of prégland a geographic area in which it is
produced or sold such that a hypothetical profikimézing firm, not subject to price
regulation, that was the only present and futuoelpcer or seller of those products in that
area likely would impose at least a “small but gigant and nontransitory” increase in
price, assuming the terms of sale of all other pet&lare held constant. A relevant market
is a group of products and a geographic area shatd ibigger than necessary to satisfy this
test.

The analysis of demand-side substitution will tfeme initially consider a narrowly-defined product
or service that is representative of the relevaantket, and subsequently extend the market boursdarie
by assessing whether or not a hypothetical monstpslipplier of those services would be able to
profitably introduce a small but significant nomastsitory increase in price. The Guidelines stade t
the size of the price increase used depends omdustry, but “in most contexts, [the Agency] will
use a price increase of five percent lasting fer fiveseeable futuré®” To the extent that the price
increase is not profitable, it is because consuseitch to buying alternative services in respamse
the price increase, and thus alternative servitesild be considered substitutes for the original
service (or group of services) and the market dtafimshould be broadened to include them.

The adoption of the hypothetical monopolist testiétermine the boundaries of a market (that is, the
relevant services to be considered) is an iterakercise, meaning that the test should be caoued
with reference to the expanded group of serviceduding the initially narrowly-defined service and
the demand-side substitutes which have been idahtithen applying the price increase test. This
process will continue until all possible demandesgiibstitutes have been identified and included in
the market definition. When the price increase flisfifable, that is because there are no more
substitutes that consumers would purchase in regptanthe price increase, and thus the hypothetical
monopolist can raise price profitably. The relevesitvice market will therefore include the smallest
group of services for which a hypothetical monogtotiould profitably impose a small but significant
and non-transitory price increase. A similar ex&cis used to determine the boundaries of the

Carlton and Perloff, Modern Industrial Organization, p. 644.

4 1992 Horizontal Merger Guidelines, Section 1.0.

4|4, section 1.11.
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geographic market definition as being the regiowlinch the hypothetical monopolist controlling the
relevant product could profitably impose a smalt@increasé’

In considering the demand-side substitutes, thedé€hnes account for looking at the following
evidence of buyers’ reactions to price increases:

(1) evidence that buyers have shifted or have considghtidting purchases between products
in response to relative changes in price or otberpetitive variables;

(2) evidence that sellers base business decisionsequrdispect of buyer substitution between
products in response to relative changes in pricgleer competitive variables;

(3) the influence of downstream competition faced byeos in their output markets; and
(4) the timing and costs of switching products.

Thus, for instance, one could begin with the mastawly-defined market in the gTLD space, which

could be .com by virtue of a first-mover advantage market lead in registrations. The question the

would be, what happens if there is a small pricggase for .com into the foreseeable future? A key
guestion here is what starting price to use — thi@@ines argue to use “prevailing prices of the

products,” but notes that one could use futureegritvhen changes in the prevailing prices can be
predicted with reasonable reliability” such as éxample “changes in regulation which affect price

either directly or indirectly by affecting costsaemand.® The current price cap for .com imposed by

ICANN on VeriSign is $6.86, and unless the new @lirges result in the elimination of that price cap,

there is no foreseen increase in price other thawable 7% price increases.

There is little evidence of any widespread or soeta shift in the past away from .com based on
relative price changes or differences — neithernWieriSign has raised its price cap, nor when other
gTLDs have lower price caps, or even promotion$1ag.info waiving its fees in 2004 and 20605.
As shown above in Figure 2, there is no evidenagpticing has slowed the growth of .com.

Further, there is significant evidence of consurf@niliarity with .com, and switching costs for
companies moving away from .com. In general, cangsainvest significantly in marketing their web
identity, including their domain name, which campegr in advertising, business cards, and web links.

Id. at Section 1.2.

%0 Id. at section 1.1.

51 Id. at Section 1.12.

52 In an effort to spur interest in the .info domain, the .info registry offered free registrations in 2004 and 2005 and has repeatedly offered
promotional prices to this day. While this appears to have led to a spike in registrations in late 2004, as shown in Figure 2, the spike does

not appear to have come at the expense of .com. A more detailed economic analysis could take such information into account.
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Consumers in turn develop a familiarity with a camp's domain name, which they may also embed
into their browser favorites and contact lists.e finevalence of .com is not difficult to documeribr
instance, the browser on the iPhone has a defawdtt” button that users can press in order to
automatically fill in a .com name — there is no isambutton for any other domain. Thus, in answveer t
the first Board question, there may indeed be sepanarkets, with .com in a market on its own.

Even under a more expansive market definition, mewnecom could be construed to have significant
market power. For instance, if a rigorous marketl showed that the gTLDs together constituted a
market, .com would still have a significant amowfitmarket power. As a first check, one can
consider the market share. This can be done uemigtration revenues or number of registrations.
According to the Horizontal Merger Guidelines, “pmfet shares will be calculated using the best
indicator of firms’ future competitive significancdollar sales or shipments generally will be uged
firms are distinguished primarily by differentiatiof their products. Unit sales generally will deed

if firms are distinguished primarily on the basfdleir relative advantages in serving differenyéns

or groups of buyers’® Below we present the .com market share since B&66d on registrations (i.e.
unit salesj! This shows that .com has a market share abovecf®& gTLDs, and that this has been
sustained in spite of the entry of new gTLDs siR@é0.

100%
90%
80%
g
3 70%
n
o 60%
=
Y]
= 50%
[a)
2 40%
o
£ 30%
Q
20%
10%
0%
2001 2002 2003 2004 2005 2006 2007 2008
Figure 4: .com market share based on registrations [Source: Zooknic]

53 Horizontal Merger Guidelines, Section 1.41.

54 The denominator includes the following gTLDs .biz, .com, .info, .net, and .org.
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Arguably, the approach discussed in the Horizovlger Guidelines would suggest that registration
numbers are the correct measure of market shawmbise automobiles for instance (where cars can
differ intrinsically by type and features), thererelatively little intrinsic differentiation in doains

that would warrant using revenues. Having said that, there is evidence that .com prices higher
than the other gTLDs such as .info, and thus .cay have a higher market share based on revenues
than the one presented above based on registrations

A rigorous economic study should then consider irethe sponsored TLDs are in the same market
as the gTLDs, or, whether each is in its own macketesponding to the target interest group of the
sponsor. The same question could also be askedt dbe country-code TLDs (ccTLDs); in
particular, whether these are substitute for the@slor act as complements. The questions such a
study would ask are whether there is evidence wipamies having unique registrations in a sponsored
TLD or a ccTLD, or similarly whether they use thdster TLDs for different purposes than they use
domains registered in a gTLD. For instance, dotimational companies register a ccTLD in each
country where they have a presence and use edehedily, such as in a different language and/or
with different country-specific information? Theidence presented above in Figure 3 suggests that
ccTLDs are used for different purposes, as on geethe companies have a significant number of
core registrations in ccTLDs (more than in gTLDsawerage). From the consumer perspective, the
guestion would be whether users recognize widedpreaventions: do they expect a certain TLD for
different types of businesses (such as .travefpodifferent devices (such as .mobi) or in differe
countries (such as .co.uk)?

Defining a market, and determining a market shareoocentration within that market, provides an
initial insight into the competitiveness of the ketr For instance, a low market share or conceotrat

is evidence that the market is competitive, howetle converse may not be true — a high market
share may only lead to a presumption of market powaile other factors should be considered.
Professor Carlton notes that “[t]here is no agre#nas to exactly what share (or change in share) is
‘high’ but many economists regard a share in theyeaof 30 to 50 percent as too low to indicate
significant market power in an industry with a catifive fringe comprising the remainder of the
market.™ A company with a higher share, however, may restehmarket power if it can be
constrained by entry, as discussed previously.ikdih many industries, entry into the domain name
space is not free in any sense, as evidenced icuthent discussion over the new gTLD Guidelines —
registries must apply for, and ICANN must approaey new gTLD. However, as we have already
mentioned, a good predictor of the impact of anyrieigTLD entrants is the results of entry to date.

The answers to the questions about demand for spmhsTLDs and ccTLDs have significant
implications both for the conduct of the econontigdy, and also for the overall inquiry into the new
gTLD framework. If it is considered that some dr sponsored TLDs and ccTLDs are used as

Carlton and Perloff, Modern Industrial Organization, p. 644.
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substitutes for a registration in a gTLD, then tebguld be added to the market definition, and doul
then impact the review of the competitiveness ef thoader market. On the other hand, if they are
used as complements to the gTLDs, for specific ggep relating to a particular industry (e.g. .thave

a particular usage (.mobi), or a particular courfeyg. .uk), then this could provide insight intee t
types of new gTLDs that should be considered. iRstance, a preliminary review suggests the
following preliminary conclusions to an economiadst:

- .com has a significant first-mover advantage tleat gTLDs have not been able to overcome, as
evidenced by the high market share that .com hastai@ed over the other gTLDs;

« the new gTLDs have created significant costs im¢eof trademark protection with little benefit,
based on the number of defensive registrationfi@se gTLDs and cost of maintaining such a
portfolio;

« cCTLDs are used as complements to .com by multinaticorporations, based on the relatively
high number of ccTLD registrations in our data.

These results, which could be confirmed by undartpkhe full economic study suggested by the
Board in 2006 based in part on gathering the dstiedl in Appendix A, as well as analysis of broader
trends in Internet growth and usage, may point td&/a narrower focus for the new gTLDs, such as
Internationalized Domain Names (IDNs) that wouldused for core purposes, and provide value to
consumers in the rapidly growing markets that wdaddefit from using different characters than the
ASCII characters targeted to Latin-based languagebl as English.

5 Conclusion

In conclusion, Professor Carlton has made a numbassumptions about both the benefits and costs
of new gTLDs that are simply not supported by maf&ets. For instance, as this paper has shown, it
is possible to undertake an analysis to detern@neng other things, whether the recently created
gTLDs currently provide consumer benefits, or wiethany benefits are offset by costs to companies
incurred in defending their core registrationsoffssor Carlton did not consider such an analysis,
nonetheless argued that the introduction of new Rflwould be beneficial. Further, having
dismissed the need to consider intellectual prgpesues, Professor Carlton argues that price caps
would not be needed, ignoring the possibility it registries might then set prices aimed notite |
price-sensitive customers away from establishedailosn but rather aimed at customers registering
defensively, who may be less price-sensitive.

The economic study that the Board directed thé giaindertake in 2006, which sought findings to a
range of economic questions relating to the domaime market, pointed the way to an appropriate
and informed approach by ICANN, which would provittee answers to the questions that were
addressed by Professor Carlton in his two prelinyiséudies. A basic analysis based on available dat
indicates that .com has a significant first-movdvantage that no new gTLD introduced to date has
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been able to overcome. In addition, the data peailom the analysis undertaken by MarkMonitor
shows that instead of creating valuable new dorapate, recently established gTLDs have created
significant costs in terms of trademark protectaord have not operated to constrain prices below
price caps set by ICANN. Finally, the economic gtaldat ICANN should conduct would identify
areas where there is demand for new core reg@satsuch as in the rapidly growing ccTLDs in non-
English speaking countries. This could help to mardown where new gTLDs may bring consumer
benefits, by introducing TLDs where users seeketpster new core domain names. The study could
also identify means of implementing stronger safeds and remedies to address abuses such as
cybersquatting, which result in the need for langenbers of defensive registrations.
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Appendix A: Required data for economic study

In order to perform an economic study of the currearket(s) for domain names, and understand the
potential impact of the introduction of new gTLDge have provided the following (partial) list of
data that could be gathered from registries, comgaand other stakeholders.

Category

Domain

Identifying benefits of new
gTLDs

Identifying costs of defensive
registrations

Other costs of domain name
management

Indicate main corporate domain and intended use (e.g. direct sales,
marketing, consumer information)

Indicate other registered domain names that are used for unique
purposes (e.g. in a sponsored domain or ccTLD)

Indicate any desired new gTLDs and any unique purpose (e.g. an
International Domain Name)

Number of defensive registrations in .com

Number in other gTLDs
Number in sponsored TLDs

Number in ccTLDs

Defensive registrations

Sunrise registrations

Monitoring infringing registrations

Uniform Domain Name Resolution Policy processes
Secondary market purchases of domain names

Estimated cost of switching domains (if applicable)

Figure 5: Data to conduct economic study
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Appendix B: About Analysys Mason

Analysys Mason is the world's premier adviser ife¢ems, IT and media. Through our global
presence, we deliver strategy advice, operatiopsatiand market intelligence to leading commercial
and public-sector organisations in over 80 cousitrie

For more than 20 years, our intellectual rigourerational experience and insight have helped our
clients resolve issues ranging from developmenbprator strategy, evolution of national sector
regulation and execution of major financial trarsers, to the deployment of public and private

network infrastructure. Analysys Mason consisterdblivers significant and sustainable business
benefits.

We are respected worldwide for the exceptional iuaf our work, our independence and the
flexibility of our teams in responding to clientads. We are passionate about what we do and are
committed to delivering excellence to our clientee company has over 300 staff worldwide, with
headquarters in London and offices in CambridgehduDublin, Edinburgh, Madrid, Manchester,
Milan, Paris, Singapore and Washington DC.
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