GNSO Policy & Implementation Definitions Sub-Team

Working Definitions –  Final 19 February 2014
Note, these working definitions have been developed for the  limited use by the GNSO Policy & Implementation Working Group as a starting point to facilitate their discussions and deliberations on the questions outlined in the WG’s charter. These definitions are expected to evolve during and as a result of the WG deliberations. At the end of the process, the WG is expected to review these definitions, add/update as deemed appropriate and include them in the Final Report.

	Term
	Draft Definition
	Source
	Questions for further WG discussion as part of its deliberations on the Charter Questions

	1. Policy
GNSO Policy

	A set of decisions and/or applied principles selected to determine and steer present and future actions. 

Any gTLD-related policy recommendation that is approved  by the ICANN Board
. 

	Originally proposed by Maureen, updated through 2/3 meeting

ICANN Staff Discussion Paper on Policy vs. Implementation
	

	2. Policy Development
GNSO Policy Development 


	The process through which policy is developed. 

The development of Policy pursuant to the policy development procedures, including the Policy Development Process (“PDP”) set forth in Annex A to the ICANN Bylaws. This PDP procedure is required to be used for the development of ‘Consensus Policy’ (see below)
. 
	ICANN Bylaws
	

	3. Policy Advice
GNSO Policy Guidance
 
	Community input on policy-related issues. Such advice may be requested by the Board or offered independently.

A term suggested in the PI WG Charter
 for policy-related input from the GNSO other than recommendations developed through currently established policy development processes. 


	Satisfaction of ATRT Recommendation #6
As updated by Wolf-Ulrich Knoben and per 11/11, 2/12, 9/12, 23/12 and 6/1 meeting – the subteam discussed that in this context, policy guidance typically relates to input on those policy issues that do not require a formal PDP, i.e. where no new obligations on contracted parties are required to address the issue which is also closely linked to charter question 2. 
	Will it be necessary to create a process to ensure bottom-up MS model is followed? (See also charter question 2)
WG to discuss nature, scope and effect of such Guidance; and include as part of final report.

	4. Implement or Implementation
Implementaton of a GNSO Policy
	The process of putting into effect, carrying out, executing or accomplishing a policy.
The process of carrying out or applying a GNSO-recommended, Board approved Policy
	Taking the Pulse of Policy - USAid
	

	5. Principle

	A principle is a kind of foundational value, belief, or idea that guides a person, organization, or community.
Alternatively, a basic belief, truth or theory that underpins and influences actions, represents that which is considered to be positive and desirable for an organization, and guides and governs that organization’s policies, internal processes and objectives. 
	Vocabulary.com
As proposed by Maureen and modified per 23/12 meeting
	

	6. GNSO Consensus
	‘A position where, only a small minority disagrees, but most agree’
 after all views on a matter have been expressed, understood, documented and discussed.
	Section 3.6 of the GNSO Working Group Guidelines
	

	7. GNSO Consensus Policy
	A Policy established (1) pursuant to the
procedure and required minimum elements set forth in ICANN's Bylaws, and (2) covering
those topics listed in Section 1.2 of the consensus policies and temporary policies specification of the 2013 RAA (see Annex I) or the relevant sections in the gTLD registry agreements (see Annex II). GNSO Consensus Policies, adopted following the outlined procedures, are applicable and enforceable on contracted parties as of the implementation effective date.  
	2013 RAA Consensus
Policies and Temporary Policies Specification
gTLD Registry Agreements
	

	8. GNSO Implementation Review Team


	A team that may be formed at the discretion of the GNSO Council to assist Staff in developing the implementation details for the policy.

	GNSO PDP Manual


	

	9. Multistakeholder Model

ICANN Multistakeholder Model

Bottom up in a GNSO PDP
	An organizational framework or structure for organizational governance or policymaking which aims to bring together all stakeholders affected by such governance or policymaking to cooperate and participate in the dialogue, decision making and implementation of solutions to identified problems or goals.

The Multistakeholder Model adopted by ICANN, is composed of diverse self-selected Internet stakeholders from around the world organized or self-organized into various Supporting Organizations, Constituencies and Advisory Committees, and utilizes a bottom-up, consensus-based policy development processes, open to anyone willing to participate.

A fundamental principle of ICANN's participation and policy development decision-making process whereby policy and organizational decisions and analysis progress from analysis to policy not from the Board down, but from stakeholders, Internet users, companies, and anyone who wishes to participate in the process up to the Board.  The process provides the opportunity for equal participation from all levels from the involved organizations, as practical and possible.
	
	
 


N.B. Per the WG discussion in Buenos Aires, the sub-team was asked to consider adding the following terms to the list of definitions:

· Public Policy

· Public Interest

· Staff

· Picket Fence

· GNSO Implementation Review Team
In addition, the Principles (0B) Sub-team asked the following terms to be considered:

· Policy neutral

· Multi-stakeholder model
The sub-team considered these terms carefully at its meetings on 2 and 23 December, but agreed that apart from the GNSO Implementation Review Team and multi-stakeholder model which have been defined above, none of these are considered significantly germane to the specific issues under consideration or considered outside of the scope of this sub-team to define; in addition, developing definitions of the terms could require large amounts of time without yielding proportionate value to the WG efforts. The sub-team notes that it is possible that some of these terms may arise in the context of the WG deliberations, but it does not consider it necessary to define these as part of this effort.

Annex I – 2013 RAA CONSENSUS POLICIES AND TEMPORARY POLICIES SPECIFICATION
1. Consensus Policies.
1.1. "Consensus Policies" are those policies established (1) pursuant to the procedure set forth in ICANN's Bylaws and due process, and (2) covering those topics listed in Section 1.2 of this document. The Consensus Policy development process and procedure set forth in ICANN's Bylaws may be revised from time to time in accordance with the process set forth therein.

1.2. Consensus Policies and the procedures by which they are developed shall be designed to produce, to the extent possible, a consensus of Internet stakeholders, including registrars. Consensus Policies shall relate to one or more of the following:

1.2.1. issues for which uniform or coordinated resolution is reasonably necessary to facilitate interoperability, security and/or stability of the Internet, Registrar Services, Registry Services, or the Domain Name System ("DNS");

1.2.2. functional and performance specifications for the provision of Registrar Services;

1.2.3. registrar policies reasonably necessary to implement Consensus Policies relating to a gTLD registry;

1.2.4. resolution of disputes regarding the registration of domain names (as opposed to the use of such domain names, but including where such policies take into account use of the domain names); or

1.2.5. restrictions on cross-ownership of registry operators and registrars or Resellers and regulations and restrictions with respect to registrar and registry operations and the use of registry and registrar data in the event that a registry operator and a registrar or Reseller are affiliated.

1.3. Such categories of issues referred to in Section 1.2 shall include, without limitation:

1.3.1. principles for allocation of registered names in a TLD (e.g., first-come/first-served, timely renewal, holding period after expiration);

1.3.2. prohibitions on warehousing of or speculation in domain names by registries or registrars;

1.3.3. reservation of registered names in a TLD that may not be registered initially or that may not be renewed due to reasons reasonably related to (i) avoidance of confusion among or misleading of users, (ii) intellectual property, or (iii) the technical management of the DNS or the Internet (e.g., establishment of reservations of names from registration);

1.3.4. maintenance of and access to accurate and up-to-date information concerning Registered Names and name servers;

1.3.5. procedures to avoid disruptions of domain name registrations due to suspension or termination of operations by a registry operator or a registrar, including procedures for allocation of responsibility among continuing registrars of the Registered Names sponsored in a TLD by a registrar losing accreditation; and

1.3.6. the transfer of registration data upon a change in registrar sponsoring one or more Registered Names.

1.4. In addition to the other limitations on Consensus Policies, they shall not:

1.4.1. prescribe or limit the price of Registrar Services;

1.4.2. modify the limitations on Temporary Policies (defined below) or Consensus Policies;

1.4.3. modify the provisions in the Registrar Accreditation Agreement regarding terms or conditions for the renewal, termination or amendment of the Registrar Accreditation Agreement or fees paid by Registrar to ICANN; or

1.4.4. modify ICANN's obligations to not apply standards, policies, procedures or practices arbitrarily, unjustifiably, or inequitably and to not single out Registrar for disparate treatment unless justified by substantial and reasonable cause, and exercise its responsibilities in an open and transparent manner.

Annex II – NEW  gTLD REGISTRY AGREEMENT CONSENSUS POLICIES AND TEMPORARY POLICIES SPECIFICATION

1. Consensus Policies.
1.1. “Consensus Policies” are those policies established (1) pursuant to the procedure set forth in ICANN’s Bylaws and due process, and (2) covering those topics listed in Section 1.2 of this Specification. The Consensus Policy development process and procedure set forth in ICANN’s Bylaws may be revised from time to time in accordance with the process set forth therein.

1.2. Consensus Policies and the procedures by which they are developed shall be designed to produce, to the extent possible, a consensus of Internet stakeholders, including the operators of gTLDs. Consensus Policies shall relate to one or more of the following:

1.2.1 issues for which uniform or coordinated resolution is reasonably necessary to facilitate interoperability, security and/or stability of the Internet or Domain Name System (“DNS”);

1.2.2 functional and performance specifications for the provision of Registry Services;
1.2.3 Security and Stability of the registry database for the TLD;
1.2.4 registry policies reasonably necessary to implement Consensus Policies relating to registry operations or registrars;
1.2.5 resolution of disputes regarding the registration of domain names (as opposed to the use of such domain names); or

1.2.6 restrictions on cross-­‐ownership of registry operators and registrars or registrar resellers and regulations and restrictions with respect to registry operations and the use of registry and registrar data in the event that a registry operator and a registrar or registrar reseller are affiliated.
1.3. Such categories of issues referred to in Section 1.2 of this Specification shall include, without limitation:

1.3.1 principles for allocation of registered names in the TLD (e.g., first-­‐ come/first-­‐served, timely renewal, holding period after expiration);

1.3.2 prohibitions on warehousing of or speculation in domain names by registries or registrars;
1.3.3 reservation of registered names in the TLD that may not be registered initially or that may not be renewed due to reasons reasonably related to (i) avoidance of confusion among or misleading of users, (ii) intellectual property, or (iii) the technical management of the DNS or the Internet (e.g., establishment of reservations of names from registration); and

1.3.4 maintenance of and access to accurate and up-­‐to-­‐date information concerning domain name registrations; and procedures to avoid disruptions of domain name registrations due to suspension or termination of operations by a registry operator or a registrar, including procedures for allocation of responsibility for serving registered domain names in a TLD affected by such a suspension or termination.
1.4. In addition to the other limitations on Consensus Policies, they shall not:

1.4.1 prescribe or limit the price of Registry Services;

1.4.2 modify the terms or conditions for the renewal or termination of the Registry Agreement;

1.4.3 modify the limitations on Temporary Policies (defined below) or Consensus Policies;
1.4.4 modify the provisions in the registry agreement regarding fees paid by Registry Operator to ICANN; or

1.4.5 modify ICANN’s obligations to ensure equitable treatment of registry operators and act in an open and transparent manner.
Annex III – Section 3.6 of the GNSO Working Group Guidelines
3.6 Standard Methodology for Making Decisions
The Chair will be responsible for designating each position as having one of the following designations:

· Full consensus - when no one in the group speaks against the recommendation in its last readings. This is also sometimes referred to as Unanimous Consensus.
· Consensus - a position where only a small minority disagrees, but most agree
.
· Strong support but significant opposition - a position where, while most of the group supports a recommendation, there are a significant number of those who do not support it.
· Divergence (also referred to as No Consensus) - a position where there isn't strong support for any particular position, but many different points of view.  Sometimes this is due to irreconcilable differences of opinion and sometimes it is due to the fact that no one has a particularly strong or convincing viewpoint, but the members of the group agree that it is worth listing the issue in the report nonetheless.

· Minority View - refers to a proposal where a small number of people support the recommendation.  This can happen in response to a Consensus, Strong support but significant opposition, and No Consensus; or, it can happen in cases where there is neither support nor opposition to a suggestion made by a small number of individuals.

In cases of Consensus, Strong support but significant opposition, and No Consensus, an effort should be made to document that variance in viewpoint and to present any Minority View recommendations that may have been made.  Documentation of Minority View recommendations normally depends on text offered by the proponent(s).  In all cases of Divergence, the WG Chair should encourage the submission of minority viewpoint(s).

The recommended method for discovering the consensus level designation on recommendations should work as follows:

i. After the group has discussed an issue long enough for all issues to have been raised, understood and discussed, the Chair, or Co-Chairs, make an evaluation of the designation and publish it for the group to review.

ii. After the group has discussed the Chair's estimation of designation, the Chair, or Co-Chairs, should reevaluate and publish an updated evaluation.

iii. Steps (i) and (ii) should continue until the Chair/Co-Chairs make an evaluation that is accepted by the group.

iv. In rare case, a Chair may decide that the use of polls is reasonable. Some of the reasons for this might be:

· A decision needs to be made within a time frame that does not allow for the natural process of iteration and settling on a designation to occur.

· It becomes obvious after several iterations that it is impossible to arrive at a designation. This will happen most often when trying to discriminate between Consensus and Strong support but Significant Opposition or between Strong support but Significant Opposition and Divergence.
Care should be taken in using polls that they do not become votes.  A liability with the use of polls is that, in situations where there is Divergence or Strong Opposition, there are often disagreements about the meanings of the poll questions or of the poll results.

Based upon the WG's needs, the Chair may direct that WG participants do not have to have their name explicitly associated with any Full Consensus or Consensus view/position.  However, in all other cases and in those cases where a group member represents the minority viewpoint, their name must be explicitly linked, especially in those cases where polls where taken.

If a Chartering Organization wishes to deviate from the standard methodology for making decisions or empower the WG to decide its own decision-making methodology it should be affirmatively stated in the WG Charter.

Consensus calls should always involve the entire Working Group and, for this reason, should take place on the designated mailing list to ensure that all Working Group members have the opportunity to fully participate in the consensus process. It is the role of the Chair to designate which level of consensus is reached and announce this designation to the Working Group. Member(s) of the Working Group should be able to challenge the designation of the Chair as part of the Working Group discussion.  However, if disagreement persists, members of the WG may use the process set forth below to challenge the designation.

If several participants4 in a WG disagree with the designation given to a position by the Chair or any other consensus call, they may follow these steps sequentially:

1. Send email to the Chair, copying the WG explaining why the decision is believed to be in error.

2. If the Chair still disagrees with the complainants, the Chair will forward the appeal to the CO liaison(s).  The Chair must explain his or her reasoning in the response to the complainants and in the submission to the liaison. If the liaison(s) supports the Chair's position, the liaison(s) will provide their response to the complainants.  The liaison(s) must explain their reasoning in the response.  If the CO liaison disagrees with the Chair, the liaison will forward the appeal to the CO.  Should the complainants disagree with the liaison support of the Chair’s determination, the complainants may appeal to the Chair of the CO or their designated representative.  If the CO agrees with the complainants’ position, the CO should recommend remedial action to the Chair.

3. In the event of any appeal, the CO will attach a statement of the appeal to the WG and/or Board report.  This statement should include all of the documentation from all steps in the appeals process and should include a statement from the CO.5
� This term is included to emphasize the distinction between GNSO Policy (which has a specific meaning and procedures within ICANN) from general policymaking, but GNSO Policy is nevertheless acknowledged to be a form of Policy.


� GNSO Policy may be developed through a formal policy development� process as set forth in Annex A of the ICANN Bylaws or through other means. Note also that there are multiple kinds of “policy” within the ICANN world: There are formal policies developed through the policy development processes as set forth in the Bylaw; operational policies generally not subject to a PDP or considered implementation, such as the Conflicts of Interest Policy, but for which public comment is sought and considered (see ATRT Rec 6 Paper for further details; and general practices that are sometimes referred to as “little p” policies or more accurately “procedures”, such as the 30-day public comment requirement for Bylaw changes. This Working Group is charged with looking at whether there are other times during which policy processes may need to be invoked.


� For other policies, the GNSO Council may use the PDP but is not required to do so.�


� As ‘Advice’ is a term defined in the ICANN Bylaws in relation to ICANN Advisory Committees, it was deemed more approprate to use the term ‘Guidance’ in the context of the GNSO. 


� See Charter Question 2: The Policy & Implementation Working Group is tasked to provide the GNSO Council with a set of recommendations on:  A process for developing gTLD policy, perhaps in the form of “Policy Guidance”, including criteria for when it would be appropriate to use such a process (for developing policy other than “Consensus Policy”) instead of a GNSO Policy Development Process.


� A principle is generally a normative statement, representing an axiological preference, and rooted in a philosophical or other foundational document generally accepted by the community to which it applies.


� As defined in section 3.6 of the � HYPERLINK "http://gnso.icann.org/council/annex-1-gnso-wg-guidelines-08apr11-en.pdf" ��GNSO Working Group Guidelines�


In addition to “consensus” there are also also other designations referring to degrees of agreement defined in a GNSO context such as: full consensus; and strong support but significant opposition. For further details, please see section 3.6 of the GNSO Working Group Guidelines. Also note that consensus may have different meanings outside of the GNSO context.


� Further discussion required concerning the definition of this term as per Charter Question 5 to, for example, determine whether to include Implementation Review Team as a concept defined as a team formed to review implementation of a policy in order to confirm that the implementation comports with and effectively embodies the Policy.


� To review the specifications for other gTLD Registry agreements, please see � HYPERLINK "http://www.icann.org/en/about/agreements/registries" ��gTLD Registry Agreements�


�  For those that are unfamiliar with ICANN usage, you may associate the definition of ‘Consensus’ with other definitions and terms of art such as rough consensus or near consensus. It should be noted, however, that in the case of a GNSO PDP originated Working Group, all reports, especially Final Reports, must restrict themselves to the term ‘Consensus’ as this may have legal implications.





